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SZ T7 ARIOUS and important as are the topics 
7 IV which preſent themſelves to a ſtudent of 
WT the law. of England; there does not appear to 
me any which opens ſo wide and extenſive a 
1 field for inveſtigation, as that which is the ſub- 
1 | ject of the following Eſſay. Contracts, com- 
by prehend the whole buſineſs of human negotia- 
tons. T hey are applicable to the correſpon- 
4 | dence of nations, as well as to the concerns of 
W domeſtic life. They include every change and 
1 relation of private property, and conſequently 
fuorniſh the principal ſubject, on which all legal | 
and equitable juriſdiction is exerciſed. = 
But however different the objects, the con- 
1 tracts reſpecting them muſt uniformly be deter- 
mined by the principles of natural or civil 
equity. Vet, although many works are extant, 
| 1 both in our own and foreign languages, in | 
which thoſe principles are applied to the rights 
and uſages of other communities, no treatiſe 
has hitherto appeared, written profeſſedly to 
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1 
ſhew the connexion between thoſe general reg 


cCiples, and the laws of property in England. 
In order, therefore, to exhibit in a compact 


e and ſyſtematical form, the authorities extant in 


our books upon this ſubject, and by comparing 


them together, and examining their reſpective 
dependencies, relations, and conſequences, to 


diſcover the general rules and principles of na- 


tural and civil equity on which thoſe deciſions | 
" are founded, I. was induced, at an early period, 4 
among other objects, to undertake that courſe | 


of reading, on which I laid the foundation of the 


following tracts. Satisfied that in this branch of - 
the law, as in every other part of ſcience; the pri- * 
mary object Was to eſtabliſh a proper and folid 9 
8 ground-work, by obtaining a thorough | ac- i 
. quaintance | with the Principles oe. which it is 


governed. 


In purſuing this plan, I * for no > doubt. 
ful points to examine, ohſcurities to elucidate, 
or errors to detect; but when, in the proceſs 
of this work, ſuch difficulties preſented them 
5 ſelves, I was not deterred, by the Influence of | 
names, from canvaſſing, explaining, and expoling 5 


them to the reader. 


Perhaps there may be ſome, to how ſuch : 4 ; 
condu& may appear not ftriftly juſtifiable, as 


tendin 
we 


2 to diminiſh that reſpect with which 
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1 „ 1 


| we ought to wah: up. to thoſe, whoſe duty it 

is to adminiſter the laws, in a well-regu- 
1 4 lated ſtate: I confeſs, my mind is impreſſed 
1 with a different opinion; I cannot conceive it 
1 4 | poſſible if, in taking a comprehen five view of 


the numerous deciſions which have been made 
—_— . .. f ö - 
in this extenſive branch of the Law, one or two 
IT ioftances ſhould occur wherein analogy may have | 


een overlooked, or principle diſregarded, it 


| 6 will furniſh any imputation on the wiſdom, 1 in- 
WE tcgrity, or diligence of thoſe who fat in judg- 
went on ſuch occaſions. On the contrary, I 


vas aſtoniſhed to find, that an attentive ex- 


W amination ſhould not have diſcovered among 
me almoſt innumerable queſtions of property, 
which the extenſive reciprocal intercourſe of 
this great and commercial empire cauſe to be 
Judicially agitated, not more than one or two er- 
WF rors in judgment, and the developement of which 
WD (if chey ſhould be admitted to be errors) can be 
'J attended with no other very important advan- 
ages, except the preſervation of uniformity in 
regal determinations, could be diſcovered. 5 
1 All reaſoning muſt be founded « on firſt prin- 
ciples. The ſcience of the Law derives its 
6 4 principles either from that artificial ſyſtem which. 
vas incidental to the introduction of feuds, or 
© | from the ſcience of morals, | And, without a 
AF As A 3 | knowledge | 
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knowledge of theſe pri inciples, we can no more * 
eſtabliſh a concluſion in law, than we can ſee 
with our eyes ſhut, meaſure without a ſtandard, = 
or count without arithmetic. 4 


truth, and all general ſcience be reducible into 
firſt principles, the ſame remark will likewiſe | 
apply to every diſtinct branch of each particular 1 
ſcience. Thus the law will have its principles | 
of deſcent, its principles of purchaſe, its prin- 
ciples of repreſentation, its principles of con- 
ſtruction of inftruments. For inſtance, Tt * 

a rule of conſtruction that where, | in ſeveral in- 
ſtruments made in pari materia, different words 
are uſed importing ideas of different things, 
g 825 words ſhall not be taken to mean the 


nh — . 


made to regulate gaming, ſpeaks of a gaming 
contract, and à ſubſequent act of parliament, 
made likewiſe to regulate gaming, ſpeaks of a 
| ſecurity taken at the time of gaming, the one act 7 
has been expounded to intend the contract, and 
the other only the ſecurity: Now this conclu- A 
ſion muſt have been founded upon ſome princi- VM 
ple, on which it muſt ultimately reſt. 1 take the 1 ; 
principle to have been this, that as, in a forma! 
inſtrument; made with deliberation, in which | 3 
language is uſed technically, the ſame words 
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If the preceding obſervations be found ed in 


Tame thing : Thus where one act of parliament 
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muſt be ſew! to import the "i fignificarion 
throughout, ſo, in ſuch inſtruments, a different 
penning muſt be taken to import a different 

meaning or ſignification. This muſt be allowed 

zs a ſelf-evident principle, as it is one, without 

1 the admiſſion of which, there could be no rule 

co find out the true and genuine ſenſe of lan · 
guage. If this be conceded, it follows of courſe, 
that wherever an inſtrument or inſtruments, in 
which the ſame circumſtance occurs, is or are 
do be diſcuſſed and conſtrued, recourſe muſt be 
d to this principle, and all our conclu- 
== fions upon the import of words, expreſſing dif- 
A ferent ideas, muſt be eſtabliſned on its baſis. 
WE This propoſition cannot be denied, without de- 
nying the axiom in logic; that in reaſoning, 
the ſame conſequences will, in all caſes, invari- 


therefore ventured, where this truth has been 
neglected, to expoſe the defect, and for the ſake 
of analogy, without a due attention to which the 
law muſt ceaſe to be a rational and demonſtra- 
tive ſcience, to contend even. againſt authority, 
| when ſo circumſtanced, as HPO to me not 1 
| to be founded in law. 
XF 1fI have argued againſt the propriety, or ſtrict | 
legality of blending rogether legal and equitable 
Tights, a: as an innovation upon our ſyſtem of ju- 
A4 riſprudence, 


* 


ably follow from the ſame premiſſes; I have 
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riſprudence, and ae of its firſt princi- 
ples; it has not ptoceeded from a diſpoſition, in 
itſelf inimical to ſuch temporary modifications 
of the law, as muſt and ought to be made to 
fit it to the exigencies of civil ſociety, at dif- 
ferent periods and under varying circumſtances; 
but from a conviction that this ſecondary prin- 
ciple of accommodation, muſt not be extended 
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ſo far, as to permit the warping of fundamental 


principles, to which we muſt adhere with a facred 
veneration, if we wiſh: to preſerve that conftitu- 
tion of government under which we have the 
happineſs to live. For what ſecurity has 'the Ml 
conſtitution, if it be not in the internal policy of L 
our country, exhibited in that wiſe and-benevo- i 
lent adminiſtration of commurative juſtice; ac- 1 
cording to thoſe great principles and maxims 1 
of law and equity, which have been ratified by 1 9 
the ſanction of ſucceſſive ages? Quop Ott Mil 
"EST JUDICIS AMPLIARE JURISDICTIONEM, is a , 
wiſe maxim, when properly underſtood. Taken 
in its true and genuine ſenſe it means, that a judge 
ſhould ſo model and adapt the rules and prinei- Ml 
ples of Juſtice to the exigencies of mankind, i 
that they may accommodate all times, manners, 
and circumſtances. But a power to model and 


adapt, by no means involves a power to create 


or annihilate. The former belongs to con- 


ſtruction , 


tix} 


ſtruction, the latter to legidation. That a right 
in itſelf purely legal cannot be the proper ſubject 
ol diſcuſſion in a juriſdiction purely equitable, 
and that a right purely equitable, cannot be the 
1 1 | proper ſubject of a purely legal jquriſdiction, are 
axioms which cannot be denied, ſo long as the 
N 4 ae recognizes a diſtinction between legal and 
4 1 equitable rights. It is a propoſition as ſelf-evi- . 
dent, as that blue is not red, or white black. | 
Every man who is acquainted with the law of 
England, knows that law and equity, although 
= they aim at the ſame end, which is to do juſtice, 
rare diſtinctly adminiſtered in their reſpective 
cCourts, by their particular judges, and rules of 
juſtice. The chancellor is inveſted with an ex- 
traordinary and uncontroulable power to judge 
4 according to that which is alledged and proved. 
Use has authority to direct the uſe of a legal 
night to an equitable purpoſe, if he can obtain 
evidence of facts, which prove, that in can- 
IF ſcience it ought to be. ſo applied ; but the judges 
of the common law have no ſuch authority, they 
are to judge according to a ſtrict and ordinary 
or limited power, So long as theſe juriſdictions 2. 
7 ö continue diſtinct, ſo long muſt the rights allo 
- | over, which they have juriſdiction. A pure 
8 truſt may be judged of at law, but it muſt be 
executed in er. The rules of law and equity 
cannot 
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eint be guided wh whe <alliblity of. men; it 


would be deſtrucki ve to the intereſt of the com- 


munity that they ſhould. For whatever plauſi- 


ble reaſons of «convenience or expediency may 
be offered to the contrary, they will be found, 


on inveſtigation, referable only to particular in | 


ſtances. But it is abſolntely neceſſary for the ad- 


vantage of the public iat large, that the rights of 
the fubject ſhould, when agitated in a court of 


law, depend upon certain and fixed principles of 
law, and not upon rules and conſtructions of equi- 


ty, which when applied there, muſt be arbitrary 
and uncertain, depending, in the extent of their 
application, upon che will and caprice of the judge. 
It che mind of a man of common ſenſe and 
information is not as mueh ſtartled, when he 


|  hearsa court of law giving a remedy for the re- 


covery of a debt againſt a married woman, by 
the ordinary courſe of legal proceſs againſt her 
| perſon and ſeparate eſtate, as he would be were 
he witneſs of ſuch court adjudging the ſpecific 


execution of a contract, directing the perfor- 


: mance of a truſt, controuling the uſe to be made 

of a judgment at law, or guiding the conſcience 
of a party to whom fraud is imputable; it is 
not, becauſe the principles of the law are not as 
groſsly violated in the one caſe as in the other, 
but becauſe the opinion, that ſuch a woman can 7 


„ have 


„„ 

have no property or liability but what is found- 
ed upon a truſt, is not immediately obvious to 
one not intimately acquainted with technical 
learning. If he were made to comprehend that 
ſuch an adjudication cannot be given without 
violating a legal principle coeval wich the exiſ- 


tence of the common law, that a femme covert can 


have no legal property, and bas loft ail ability to 


contract; he would ſee that it was a legal con- 
cluſton without legal premiſſes to ſupport it, that : 


ir was a building without a foundation. He 


2 would then be alarmed at ſuch a jodgment, as 
= aſſuming the ſhape of a legiſlative not a judicial 
nac. But if he were inſtructed a little further, | 
that ſuch debt aroſe out of an annuity contract, his 
| ſurpriſe would be ſtill greater for he would then 
perceive, that a court of law had not only taken 
upon itſelf to bind a perſon to a contract, who at 
law had no capacity of contracting, but to di- 
rect the application of a truſt fund, and to en- 
force a right, unattainable but in equity, of a 
nature which a court of equity ſets its face 


againſt, as founded upon a contract unequal and 


deſtructive to one of the parties. He would 
= diſcover, on the part of a court of law, an equi- 

XF table adjudication binding an equitable right, 

in favor of a mere legal claimant, having no 


equitable principle in his favor. If a judg- 
| ment, ö 


7 xi 740 | | 
ment, fountie upon theſe premiſſes, can be FRE 
ed law, all reaſoning upon legal and equitable 
| right ; 1s at an end, no diſtinction ſubſiſts between 
them. Such an adjudication muſt be aban- 
doned, or reſt upon the maxim © fet pro ratiane 
voluntas, againſt the introduction of which 
maxim into our law, (Which thoſe who haye 
been beſt acquainted with it, have entitled the 
perfection of reaſon) the country would, there 
can be no doubt, enter an eternal proteſt, and 
_ exclaim with the barons. of old © ' NoLumys | 
; LEGES AnGLIE MUTARI.” . 
If thought it expedient to ſubmit hate 7 il 
| vations to the reader, as my excuſe for arreſting 
| his attention in the diſcuſſion of ſome ſubjects in 
the following tract, which, if the ſanction of a 
| few years can bear down that of ages, muſt be | 
deemed law at this day, but which, in an eſſay al 
of this nature, whoſe object is to develope 
principles, could not be Paſſed over without 
inveſtigation. | „ 

- $6 Benaves me likewiſe to mention one « other = 
| circumſtance, which is, that the reader will find 
many of the obſervations and general remarks, 

here ſubmitted to his conſideration, have been 

taken as well from the civil law writers, as from 

thoſe who have diſcuſſed the theory of the laws 
ol nature and nations, to which 1 irequenty re- 

| ſorted, 
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| forted, ak them to have been the ſources, 
F from which thoſe great and diſtinguiſhed charac- 
9 ters, who laid the foundation of that nople ſu- 
9 L perſtructure, the ſyſtem of equity, as now ad- 
miniſtered in this country, evidently received 
moſt eſſential aſſiſtance. But I did not deem it 
3 1 4 neeeſſary to refer to the paſſages particularly, as 
they do not derive their authority in our law, 
from their being to be found in the Code, or the 
1 Digeſt, in Grotius, or in Puffendorfe, but from 1 
| 9 recognized in our own courts. 
With theſe remarks I ſhall leave he work to 
its fate, under a confidence that it will meet the 
fame candid reception, with which the profeſſion 


have honored the former Produce of the 
author, 
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perty, I vol. Page 1. 


Ok the Alſent to Contracts or Agree- 
ments, and the Power reſiding in 
_ different Perſons, as moral Agents, 
to bind themſelves and others, ibid. 9. 


De the Subjetts- of Contradts- or agree 
ments, ibid. 152. . 


Or the General Nature ot Contraits or 
Agreements, ibid. 233424. 


Ot Contraits or Agreements, conſidered 
as ſuch in Equity, ariſing out of In⸗ 


ſtruments, &c. having a different Ef- 
fect at Law, ibid. 313. 


7 Df the Conſideration neceſſary to ſupport 
A Contraft or Agreement, ibid. 33⁰. 


Ot the Interpretation of Contratts and 
Agreements, &c. ibid. 1 


br 
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15. 19. for obh 


35. 14. for 25 


2. for ſimilie read Gmile. 3 
17. for purchaſe, read purchaſe money. 


, read obligor. 


x. 
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bw; 3. read 23 Edw. z. 


49. 4. for that, read a ſpecific execution of. 


22. ibid. 
23. ibid. 


| 8 8 for for, read * 8 1 

a 159. 4. for J. read I. 

174. 22. for council, — 1 
17. for Abbe * Abbot. | 
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2233. margin, for. 3 W 1. read 3 Burr. ber. . 


334. 11. for critur, read ovitur. 
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margin, for cap. 36. read 39. 
"IP "ole bound. 4's. 
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3. 22. for to do, read to have done. 
15. margin, 70 9 Geo. 2. add c. 36. 
3 . for council, read counſel. 

144. margin, for Thekeley, read Stukeley. 
213. margin, for Jury v. Con, read Jury v. Cox. 
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| Property, 


1 EN originally poſſeſſed all things in 
common. In this ſtate every one 


converted whatever his occaſions required to 
his own uſe, This injured no- man, ſince there 
4 | was then more than ſufficient to > anſwer the | 
: 1 FT exigencies of all, 


The 880 ol this common right in a ſtate 
of nature, ſtood in the place of that right of 


8 property which ſubſiſts in a civilized ſtate; for 


no man could then ju/ly take from another, 


T W that which another had firſt taken to himſelf. 


But if the firſt taker afterwards abandoned it, 


others might make uſe of it in their turn. But 


during the occupation of the firſt taker, he 
acquired a right, by virtue of which he was 


entitled to prevent others from interrupting 


him in the enjoyment of that, of which their 
— Creator 


ü 1 
Creator had granted them the common uſe, » 
This ſtate is well illuſtrated by the ſimilie of 
a theatre, which though open for every perſon 
that comes, yet the place in which any indivi- 
dual fits, is, in a proper and peculiar ſenſe, his 
own; for the moment any place is filled, no- 
5 body has a right to remove the occupier for 5 
8 che purpoſe « of ſeizing | it for himſelf. 


Such was the condition of man with reſpe& 
to land, while he continued in a paſtoral ſtate ; 
for the individual was only entitled to the 

\ Poſſe Mon of the ſpot, which was in the imme- 

| diate occupation of his herds and flocks. But 
neceſſity, and the ſagacity of man, ſoon ſug- 

\ geſted, and opened to his view, the advantages 
that might be derived from the cultivation of 

the ground. When an individual had beſtowed 

a portion of his labour on a particular ſpot, and : 
thereby rendered it more productive than it 
| was in a ſtate of nature, the idea was eaſily MY 
adopted, that his right to that ſpot did not ex- 
pire with every temporary dereliction of poſ- 
ſeſſion ; he was entitled to the produce in the I 
_ courſe of the ſeaſons. This led to the diviſion =_ ; 
of the land. Then portions of it were in the firſt 4 io 
Inſtance diſtributed among the nations of the 
earth, and afterwards by a progreſſiye ſubdi- 

viſion 
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viſion alſigned to tribes, families, and dee 
viduals, „ 


2. 


T; 0 effeQuate the Rill further advance of ci ci- . 


vilization, labour and induſtry were neceſſary; 
which led to variety of inventions, by which 
the gifts of nature were made to contribute in 
a far greater degree to the conveniencies of 
life, than they were capable of doing in their 
| primitively uncultivated ſtate, Then the 


ancient community of goods was no longer 
conſiſtent with that equity which in a ſtate of 


nature required an equality of diſtribution. 
Things derived an acceſſion of value from la- 
bour which they had not in their primitive 
= tate, and it was juſt t that the produce of each 
9 94 : man 8 induſtry ſhould be ſo far his own, that 
no other ſhould ſhare the benefit of it, with- 
4 out his permiſſion: New ideas of property 
= then neceſſarily preſented themſelves to the 
mind, whereby every one, who poſſeſſed him- 
ſelf of things which he improved by his la- 
bour and induſtry; was conſidered as having 


thereby acquired a right to retain them as his 


* own, although they were not neceſſary to his 
immediate uſe; unleſs he diſpoſed of them at 
his will and pleaſure to others. This laid the 
foundation on which excluſive property in 


B 2 moveable 


UNlence originated traffic, which is a neceſſary | 


1 
moveable goods was eſtabliſned by civil laws, 
of which the characteriſtic is, that others are 

always excluded ; whereas in a communion _ 
of goods (i. e. an a ſtate of nature) others are 
not excluded from things, of which any one 0 
is poſſeſſed, except ſo lang as they are in the 

actual uſe of the preſent occupier. In an ad- 
vanced ſtate of ſociety, this right of excluſive 
enjoyment | is confirmed and modified i in various * 
wa 8 15 laus made for that purpoſe. | _ 9 


- Now as things which were the biete of 
property were of different natures, adminiſter- 
ing in different ways to the neceſſity and con- 
venience of men, it happened that the indivi- 
dual had ſometimes more things of one kind 
and fewer of another than his occaſions re- 
5 quired. He found it therefore convenient to 
exchange thoſe things of which he had a ſu- 
* perfluity, for thoſe in which he was deficient. 


conſequence of property in goods, and reci- 
procal accommodation. But the commuta- 
tion of commodities being, in the courſe of 
time, found inadequate to the various, and 
combined tranſactions to which ſociety gave 
riſe, it became neceſſary to agree on ſone 
common meaſure by which things, different 
; in 
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in their nature, might be compared together, 


and made equivalent to one another. To an- 
ſwer this end, men agreed to place an imagi- 


nary value on ſuch permanent ſubſtances, as 
might become the ſtandard of compariſon be- 


tween the different articles of property; and 
metals being found the moſt, generally con- 


- 


venient for this purpoſe, they were adopted as 
the medium of exchange. Thus was money 
introduced, which has furniſhed private peo- 
ple with the means of extending their poſſeſ- 
ſons; and rendered practicable that unequal _ 
diviſion of Property, which | Wwe now ſce pre- 
vail, 


The diſcovery and adoption of this medium 


of value, money, enabling men to increaſe 
their poſſeſſions both of real and perſonal . 
things in an extent not practicable before its 
introduction, and conſequently enlarging the 
notion of poſſeſſing accumulated property, put 
an end, in a great meaſure, to the original 
made of acquiſition, by taking poſſeſſion = 
0 that which belonged to no man, which act we 
have ſeen was the foundation of all individual 


property, and conſequently, of all derivative | 
: dequiſtion, - 
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A thing may become ours, from a deriva- 


tive acquiſition, « either by virtue of ſome act of 
another, c or by virtue of ſome poſitive inſtitu- 
7 tion. Ws 


: The former of theſe modes of derivatiye 
_ acquiſition will alone be material for our * 


Fat © conſideration, 


' Derivative acquiſition, by virtue of ſome ak 
of another, 1 is effected by contratt, 


2 


A contract, according to the common law 
definition of i it, is an agreement between twa : 
or more concerning ſomething to be done, : 
whereby both parties are bound to each other, = 
or one is bound to the other. But, by the 
vu riters upon general law, it is defined to 
be, Duorum pluriumve in idem placitum con- 
ſenſus, obligationis licite conſtituendæ vel tollendæ 2 
"cauſa datus ;” that is, the conſent of two or | 
more perſons i in the ſame thing, given with 
the intention of conſtituting, or diſſolving law- 
; fully ſome obligation. Perhaps the following = 
deſcription will be deemed more ſimple. than 
either. « A contract is a tranſaction in which | 
each party comes under an obligation to the 
other, 
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ether, and each, reciprocally, acquires a righe 5 
to what is promiſed by che other.“ 


It is evident chat, under theſe definitions of 
5 contract, every feoffment, gift, grant, leaſe, 
loan, pledge, bargain, covenant, agreement, 
promiſe, &c, may be included; for, in all 
| theſe tranſactions, there i is a mutual conſent of | 
the minds of the parties concerned in them, 

upon agreement between them, reſpecting ſome _ 
property or — t Is the * of TO 
tion, | 


The ingredients requiſite to form a contract 
are, Firſt, Parties. Secondly, Conſent. Third- 
ly, An obligation to be conſtituted or r dif- 

h ſolved. ; 


1, OY 


from the very nature and eſſence of a con- 
tract: For the regular effect of all contracts 
being on one ſide to acquire, and on the other 
to part with or alien ſome property, or to 
a bridge and reſtrain natural liberty by bind- 
ba ing the parties, or one of them, to do, or re- 
A training them, or one of them, from doin g 


x | ſomething which before he might have done, 
- or omitted doing, at his pleaſure, it is neceſſary 
„ that 


That theſe things muſt ana; is evident 


r 
+: * 


1 5 
that the party to be bound, ſhall have given his | 
free aſſent to what is impoſed upon him. 
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Ed This mode of conſidering contracts is agree- 
alle to the Roman law, which ſays: © In om- 
nalibus rebus, quæ dominium transferunt, con- | 
currat oportet affectus ex utraque parte con- 
trahentium; nam five ea venditio, five dona= = 
tio, ſive conductio, ſive quælibet alia cauſa 3 
| contrahendi fuit, niſi animus utriuſque 1 
ſentit, perduci ad effectum id quod inchoatur f 
non poteſt,” And no contract can be ſaid ta 9 
be ſtrictly ſuch, unleſs the party aſſenting 
be under an obligation to perform that, o 

: which he has aſſented. 


Theſe A * us, F iſt, to hr : 
conſideration of what perſons have a capacity 
to aſſent, ſo as to oblige themſelves, or 
others, by agreement. And, ſecondly, what 
circumſtances are neceſſary to conclude that 1 
the parties co a contract have aſſented, and = 
thereby conſtituted a perfect obligation, | EE 
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Ot the Alſent to Contracts or 


Agreements, and the Power 
reſiding in different Perſons, 


as moral Agents, to bind a 


| themſelves and others. 


7 E hes ready ene ther it is ; of . 


the S ence of every contract or agree- 


= | ment, that the parties to be bound thereby 
mould conſent to whatever is ſtipulated; for, 
© ie no obligation can be contracted, or _ 


oncomitant right created. 1 ſhall, therefore, - 


conſider, 


F TY Wha⸗ MO are PR of viadiog 


themſelves by their contracts or nene. 


. What nels are capable- of | 


E | Wade themſelves, and alſo others, by their 


3 1 | contracts or a 


ee . 


"Thiel, 10 how: many ways an affent to by 


IJ > contratt or agreement may be given. 


n 
1 a 4 


— e. A 


L 10 ] 7 
And, fourthly; What circumſtances invali- - 
date ſuch — 


Firſt. In order to aſcertain what perſons = 
have a moral power to bind themſelves by ; 
their contracts and agreements, we muſt con- 
ſider what we mean by the term © Aſſent.“ 
Now the term © gn, ſignifies the acquieſ= 
cence of the mind to fomething propoſed or 4 a 
affirmed; and involves, i in confideration of law, 
firſt, a phyſical power of affenting ſecondly, 
WD moral power; and, thirdly, a deliberate and 
free uſe of thoſe powers, Therefore the ab- 
| ſence of any of theſe capacities in either of 
the parties to a contract or agreement, renders 
the perſon labouring under it incapable of 
entering into an agreement to bind himſelf, 
or, by virtue of his acts, others, 
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11 is evident then, chat a man who is not 

: perfectly maſter of his reaſon, is incapable of 
giving a ſerious and valid aſſent to a contract 1 : 
or agreement thereby to bind himſelf ; becauſe g 
ſuch aſſent is an act of the underſtanding, of i 
which perſons ſo circumſtanced are morally A 

| incapable, their actions being the reſult of an 
irreſiſtable impulſe, the power of ſelf-govern- 
ment being wanting. In this reſpect, idiots 
83 1 


. 

and Junatics are incapable of entering into 

| contradhs or agreements to bind themſelves or 
their own property, the eſſence of a contract 

A +4 being, in ſuch caſes, wanting on their parts, 
their acts, if diſadvantageous to themſelves, 
not being to be imputed to them, but to their 

4 43 | diſeaſe. It was therefore held in the SR 
= | law, quod furioſus nullum negotium gerere poteſt, Tnitit. lib. 3. 


tit. 20. de inu- 
duia non intelligit quod agit. According to til. Stipul 8. 
1 Furioſè. 
dhe law of England, alſo, all deeds, A 
grants, and conveyances, not of record, made Arg : 
| by perſons of theſe deſcriptions, with a view Finch. 102. 


2 Roll Alx. | 
to transfer their property, whether real or per- 7:3. 
ſonal, are actually void; becauſe ſuch diſabili- 
IE ties do not diſcharge or annul, but make the 
cContract abſolutely inoperative ab initio, And 4 Rep. 113 
= thoſe caſes, wherein it has been held that the = tes 
deeds of ſuch perſons are not void, but void- 
able, proceed only upon the notion that non 
eſt factum cannot be pleaded to them, becauſe 
they have the form, though not the operation 
ol deeds, and, therefore, are not void (that is, 
as not being deeds) without ſhewing the ſpe- | 
AF cial matter which makes them, notwithſtand- 
ing their form, of no efficacy i in fact. But the Z 
better opinion ſeems to be, that, as ſuch an 
imbecillity goes to the git of the action, and 
proves the contract a nullity, 1 it may be taken 
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Thompſon v. 
Leach, 3 Mod. 

5 296— 31. 

S. C. Salk. 576. 
I. Ray. 316. 
3 Lev. 284. 

2 Vent. 198. 
Comh. 438, 468. 
28 Carth, 211, 


£59) 435» 


Attorney en. | 
v. Parkhurſt, | 
3 inſtituted on behalf of a lunatic, that the 


defendant therein had conveyed lands to the | f 


1 Chan. Ca. 


Co. Litt. 2 "Is | 


3 Bac. Abr. $4. 
2 Vent. 203. 


1 12. ] 


advantage of on the general iſſue.— Thus it is 
laid down by Aſhton, 39 H. 6. 42 b. that a 


warranty, entereil into in a deed by one non 


com pos, is — void, becauſe the decd | is 
void. 


So it wWas adjudged. ! in the court of King's 
Bench, in the caſe of 7. pompſon and Leach, 


that a ſurrender by a perſon non compos being / 24 


actually void, a contingent remainder, depend- 
ing upon the eſtate of the perſon non com pos, 
was not e by ſuch ſurrender. | 


And where it appeared « off a TOY in an 


| lunatic, i in conſideration of which, the lunatic 
had aſlicned to him a ſecurity for money to 
ſatisfy him the purchaſe; the court di rected | 
the defendant to account for the money, and 
to * che ſame with e 


But, although, in. an \ abſtract view, a con- 
ſidering the point merely in a moral light, and 


according to the nature of things, property 


cannot be acquired originally by one deprived 
of reaſon; becauſe, in this method of acquir- : 


ing property, the Wie muſt be capable 


of 


n 
9 | of a volition, or intention to take poſſeſſion of, 
Y i | and hold ſuch a thing as his own, which is 
bn Wi the foundation of his right; yet, by the law of 
9 England, (which, in that reſpect, agrees with 
the law of moſt civilized ſtates) perſons la. 
= bouring under inſanity are conſidered as com- 
4 petent to acquire property from others by a 
i derivative title; for, though, in this caſe like- 
3 7 wiſe, to give effect to a transfer of property 
from one to another, it is required, in the com- 
W | mon courſe of things, that the party receiving 
W be capable of judging of, and aſſenting by 
proper ſigns to receive, what is transferred; 
yet, as the granting party is capable of af- 
- ſenting and thereby binding himſelf, the law 
. 1 is ſatisfied, prima facie, with the preſumed aſ- 
ſent to receive what it is intended will be bene 
FE ficial, and adjudges this equivalent to a formal _ K 
E-4 aſſent to accept, ſo far as ſuch aſſent is neceſ- FE — _ 
= 4 ſary to give efficacy to a contract, and to veſt 
1 che property transferred, in perſons ſo circum- 
danced. And if ſuch perſons obtain or re- 
cover their intellects and agree thereto, ſuch 
_ acceptance becomes binding; but if they die 
I G during their incapacity, or recover their in- 
. 3 ces and die without agreement, their heirs „ 3 
D 23 may avoid ſuch acceptance; for they ſhall not _ 
| be bound by the contracts or agreements of 5 3 
= Ot JO cunws 


ay 


berſous whe; in fact want capacity or power 
to contract. 


KY 


However, notwithſtanding the contracts and 4 
agreements of perſons non compos to alien their 9 
property be void; and this even as to them- 
ſelves; yet the better opinion is, that perſons; 

ſa circumſtanced, cannot, themſelves, when 
they recover their intelle&ts, take advantage 
of their own — 15 


r 7 oth ve 15 — 9 * 2 92 . ; 7 > 5 5 
n ͤY—.. ̃ ͤ , ˙ 9, neee 


Thoſe, who contend that a perſon non com- 
Pos may, on his recovery, defend himſelf from 
his contracts by pleading his incapacity, found 
„„ the propoſition they maintain on the authority 
Fat. 228 of the Regiſtrum brevium, in which there is a 
„ for the alienor himſelf to recover lands 
ge ; aliened by him during his inſanity, dum fuit 
C. es. fol. 66. von compos mentis ſug, ut dicit, &c.; on the 
„„ authority of Britton, who ſtates, that inſanity 
Was a ſufficient plea for a man to avoid his 
„ een bonds and on the reaſoning uſed by 
rel 46. Filaberbert in his Natura Brevium, where he 
-+."..- "contends, * that it ſtands with reaſon that a 
man ſhould ſhew how he was viſited by the 
act of God with infirmity, by which he loſt 
his memory and diſcretion for a time; ; and 
compares this caſe with that of an infant who 


EUN ar arena 


F 
% 


S EM 
FF, 8 ; 3 8 * : *, 22 
IO Fi Ce oh Wee te . I A Bs. 


„2j 


Et 2 . 8 . 
T 


+, 2 1 
|} 
3 


"> 
— 
ye 
—_— 
WE; 
08 
„ 
2 
32 5 
2 
LC b 
3 
121 
23.5 
7 
1 
> 
% 
© 


2 


— 


82 — 
5 as. Ma - ka * 
— 2 -wwo_— I * — 


i 
4 
* 
5 
tis 
I 
i xt 
! 
o 
- 
5 
1 
A 
4 
U 
\ 
515 
. 
x 
* 


K 
— 


. 
=> 


—  — — 
—— 8 


1 15 ] 
may avoid his ſeoffment, grant, or leaſe, as 
well within age as of full age.” And further 
argues, © that the caſe of the non compos is 
ſtronger in law than the caſe of the infant, 
9 1. becauſe the infant is conſidered, in law, as 
"XX having a diſcretion fo as to ſubject him to be 
reſponſible for crimes, whereas the a compos 
"XX hath no manner of diſcretion; for that if he 
1 kill a man, it is no felony, nor ſhall it ſubject 

4 bim to > any forfeiture,” oY 


= Thilo who dne the contrary propoſition, 
rely upon the caſes to be found in the year- 
books during the reign of Edward the Third, 
from which it appears to have been the opinion 
3 of the judges at that period, that no ſuch plea 
was admiſſable; for in Mich. 5 E. 3. Pl. 131. 
El Herle ſays, that ſuch an iſſue in law, as that, 
at the time of the obligation made, the obli- 
1 gee was of non: ſane memory, cannot be re- 
; ceived; and 35 Aff. Pl. 10. of rent, on a releaſe 
of the plaintiff pleaded in bar, to which he re- 
1 plied, that he was of non ſane memory at the 
time of making it; it is faid per Monbray, 
you ſhall not have a writ of dum non fuit com- 
© pos mentis of your own ſeiſin, &c. nor, by 
conſequence, ſuch plea; and he ſaid, that the 
judges, having been ſpoken to, were of the 


ſame 
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and no more is to be found reſpecting it. 
And, in the 29th Hen. 6. on a queſtion, whe- 


ther the heir of one who had aliened when of 
non-ſane memory could defeat the ſame by en- 


try without action, Pri i/ot lays it down as ſet- 


tled law, that the anceſtor himſelf could not have 
defeated his feoffment by action or entry ; becauſe | 


the law would not ſuffer him to diſable him- 
ſelf: And he took a diſtinction between this 


_ caſe and the caſe of infancy, of which the 
feoffor might himſelf take advantage: And, 
upon the principle above-mentioned, the whole 5 
court were clearly of opinion with Priſot as to 

the point we are now diſcuſſing. Accordingly, 8 
Littleton (who lived in the reigns of Henry the 
th, and Edward the 4th, and writ his book _ 
on Tenures in the 14th year of the latter 
prince's reign) ſtating (ſect. 405) the right of 
the heir of a man of non-ſane memory to enter 


into the lands of his anceſtor notwithſtanding 


a deſcent caſt, uſes the following ſtrong lan- 
guage as to the point in queſtion. © And in 
this you may ſee a caſe where the heir may 
. enter, and yet his anceſtor, which had the 
ſame title, could not enter. For he which was 
out of his memory at the time of ſuch deſcent, 
if he will enter after ſuch a deſcent, if an ac- 
tion 


fame opinion: But dhe cauſe was ah ourned, 
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tion upon this be ſued againſt him; he hath 


nothing to plead for himſelf, or to help him, 


but to ſay, that he was not of ſane memory at 
” the time of ſuch deſcent, c. And be ſball 
'Y not be received to ſay this, for that no man of 
Hull age ſhall be received in any plea by the law 
T0 DISABLE HIS OWN PERSON, but the heir 
may well diſable the perſon of his anceſtor for 


his own advantage in ſuch caſe; for that no 


laches may be adjudged in him which hath . 


no diſcretion in ſuch caſe.” And (ſection 406) 5 


he proceeds thus: © And if ſuch a man of 
non ſane memory make a feoffment, &c. he 

himſelf cannot enter, nor have a writ dum non | 
Fuit compos mentis, &c. cauſa qua ſupra ; bur, 


after his death, his heir may well enter, or have 
this writ, at his choice.” | 


This eb en of Littleton, i in which he 
; M8. A by Lord Coke (after an examina- 
tion of all the authorities, and all the elemen- 
tary writers before his time) is further corro- 
borated by ſeveral deciſions reported in Croke 
Elizabeth, which, from their having been de- 


cided ſo near the period in which Fitæberbert 2 


wrote his Natura Brevium (which was in the 

time of Henry the $th). furniſh a ſtrong 5 

ground | to doubt, whether this rule was not, 
C at. 
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| ones T he firſt caſe; 1 0000 55, is that of Stroud 

„and Marſhal, where debt was brought upon 

an obligation, and the defendant pleaded, that, 
at the time of the obligation made, he was de : 

non -ſane memory ; and it Was, ON demurrer, ad- —_ 

Judged to be no Pens. „„ wg = 
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| Eliz. 622. S. C. the ſame reporter, during the ſame reign) in 
- *; "RE which an action upon the caſe was brought 
e againſt an innkeeper, wherein the plaintiff 
declared on the common cuſtom of the realm, 
that an innkeeper ſhould keep the goods of 
his gueſts ſafely; the defendant pleaded, that 
when the plaintiff lodged with him, he was. 
ſick and of none Jane memory, by occaſion of ; 8 
his indiſpoſition; and this plea, on demurrer, 
was held bad. And one reaſon given was, 
that it did not lie with an innkeeper to ſay, 
he was of non: ſane memory on this action, any , 
V4 more than in 1 on an — os 


| Beverley's caſe, | 'To theſe e may be added Bever- =_ 
5 E 
ley s caſe, wherein it is ſtated, that two points, 
upon argument, and on good conſideration, 

3 | were 


{ 19 J 
were unanimouſly reſolved per totam curiam, 
iſt. That every deed, feoffment, or grant, 
which any man non compos makes, is avoid- 
able, and yet ſhall not be avoided by himſelf; 
becauſe it is a maxim in law, that no man of 
"Z full age ſhall be, in any plea to be pleaded by 
him, received by the law to ſtultify himſelf 
and diſable his own perſon. 2d. If the com- 
mon law had given a writ of non compos mentis 
to him who has recovered his memory after 
alienation, certainly it would have given 
him remedy for the maintenance of himſelf, 
his wife, children, and family, although he FE 
"WE recovered not his memory, but continued non RO 
"+ compos mentis. e e | 


= 1 However, noreihbantine the weight of the 
Authorities I have cited, it might be contend- 
cd, if the reaſon of the thing were of that ſide 
the queſtion, that the writ in the Regiſtrum 
7 Brevium evinces, that the ancient common law 
recognized this kind of plea by the party non 
& compos himſelf, and that the caſes, however 
numerous, being founded on a miſtaken no- 
. Ig a tion, are not of ſufficient weight to counteract 
L 1 the evidence of ſuch a plea being legal, af. 5 
forded by the inſertion of ſuch a writ in that 
= | valuable repoſitory. But upon a fair inveſti- 
== 3 3 
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pation of the queſtion, i it appears t to me, that, 


according to the ſpirit of the common law, 


the ſtrongeſt arguments will be found againſt 
receiving ſuch a plea. Fitzberbert, who: con- 
| tends moſt ſtrongly in favour of its admiſſion, | 
ſounds his argument, in defence of that pro- - 
poſition, principally, on the analogy between 
the caſe of inſanity and the caſes of infancy 
and dureſs : but there ſeems to be a wide dif- 
ference in the nature of the diſqualiications ; _ 
for infancy and dureſs are facts capable of | 
being proved without having recourſe to the 
actions of the parties meant to be diſqualified;- 
They cannot be aſſumed where they do not 
really exiſt. But inſanity, being a quality an- 
nexed to the mind of the party who is ſubject 
to it, is 4 concluſion upon his ſtate of mind 
to be drawn only from his own actions. = 
| perſon therefore may aſſume this diſability, 
whereas he cannot feign the other, the proof 
not originating in himſelf and his actions, but 
ſubſiſting independently. | That being the 
caſe, the law (which is anxious to provide 
againſt the poſſibility of committing fraud, at ul 1 
the ſame time that it provides for the pro- = 
tection of right) removes the temptation to Þ 
practiſe the former, by prohibiting every man 
from ſetting aſide his own deliberate acts by 
ſtultifying 


* 


; + 1 
ſtultifying himſelf, alchough it furniſhes a 


means by which his heirs after his death, or 


his friends whilſt he is living, may avail them- 


| ſelves of this diſability. And it is to be ob- 
ſerved, that the law in theſe caſes does not 


proceed upon the ground that the party is 


bound; for that cannot be, ſeeing that, by the 
law of nature, he wants the capacity to aſ-_ 
| ſent to a contract; but, becauſe the policy of 


the law, which rather ſubmits to a particular 
miſchief than a public inconvenience, ſets 


bounds to the law of nature in our: of form 


and circumſtance, F= 


For ſimilar reaſons of public policy, all acts 
done by idiots and lunatics in a court of re- 
cord, as fines, recoveries, and the uſes declared 


upon them, recognizances, ſtatutes, and the 


10 Rep. 42. b. 


like, are good, and neither they themſelves, ** 


nor their heirs, nor executors, can avoid them, 2 


4 Rep, 124. 2 
And. 145, 193, 


Co. Litt. 247 


2 Inſt. 48 3. 


Bro. tit. Fines 75. | 


Bro. fait 1 inr ol. 


The law, i in fone. inſtances, proceeds upon 


bs ſame principle with regard to infancy and 
dureſs; for if an infant levy a fine, ſuffer a re- | 


covery, or enter into a ſecurity of record, and 
omit to avoid them before he come of age; 


or if a feme covert levy a fine; the former 
cannot avoid ſuch aſſurances and ſecurities on 


„ the 


+ 


the ground of cnflbicy] i nor the latter och fine : 


on the — of 8 


But mark the renſon of all theſe exceptions : 
It is not becauſe the law binds perſons, who 
by defects or diſabilities are, either by the law 
of nature or the law of the land, diſabled to 
contract, but directly the contrary ; it is, be- 
cauſe the law finds them to be perſons not ſo 
diſabled, and does not admit the averment of 
| ſuch diſablement, becauſe, in the one caſe, it is 
certified by the invincible and indiſputable cre- 
dit of the judge (which is the higheſt evidence 
the law knows of) that the non compos, or the 
infant is a perfect and able perſon, and be- 
cuauſe, in the other caſe, the wife is examined 
of her free will judicially by an authentical 
| perſon, truſted by the law, and by the king's 
writ for that purpoſe, and ſo taken in ſome 
ſort as a ſole woman. And, therefore, the au- 
thority of the record 1s not to be conteſted, 
nor is it to be avoided by any averment 
againſt the truth of it: for that would tend to 
leſſen the credit of judgments in courts of re- 
cord, by trying them by other rules than 
themſelves. So that the ſame law of policy, 
| which prohibits a perſon non compos from 
frultying himſelf upon grounds of public 
convenience, : 
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1 1 
convenience, likewiſe, upon ſimilar grounds, 
prohibits an infant, or feme covert, from 
taking advantage of infancy or coverture, 
| when to permit ſuch plea would be attended 
with public inconvenience. 
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Then, if the ground of general inconveni- 
ence be a ſufficient reaſon in our law for ad- 
mitting a miſchief in particular, to prevent a 
public inconvenience, by holding not only 
ſuch perſons, but alſo their heirs and execu- 
tors, to their contracts, if of record, and re- 
fuſing to admit all averments in ſuch caſes * 
theſe diſabilities in perpetuum; ſurely there is | 
—_ nothing ridiculous i in the common law having 
adopted the maxim, that a man ſhould not 
3 by _ avail himſelf during his life of his own folly 
wa 1 or inſanity ; becauſe the admiſſion of ſuch an 
SZ allegation would, as we have mentioned, open 
a gate to mee deceit, and fraud. 


But alchough, at preſent, the law inns 
clearly to be, that a man ſhall not fultify bim. 
ſelf by his own plea, yet it has provided means 
=x whereby the acts of lunatics may be rendered 
| 1 I ineffectual, even in reſpect of themſelves. F or, f 
1 | though the law of England has not provided 
= for perſons ſo circumſtanced a tutor, as the 
_ o 


153. 


14 1 


civil law has done, without whoſe aſſent no 


act of theirs is binding, yet it has eſtabliſned 
a curator, who may protect and ſecure their 
lands and goods: and to that intent the com- 
mon law has given the cuſtody of idiots, mad- 
men, and lunatics, and of all that they have 
to the king, who is bound of right, by law, to 
defend his ſubjects, their goods and chattels, 


lands and tenements ; which prerogative is 


declared by the ſtatute of the 17 E. 2. cap. 9 
and 10. de prærogativa regis, which (as is 
expreſsly ſtated therein as to lunatics) alſo ex- i; 
Preſsly enacts, that the king ſhall provide that 


5 their lands and tenements ſhall be ſafely kept, 


&c. « Fo that they ſhall i in no wiſe be aliened” 
within the time aforeſaid (i. e.) during the 1 


5 ſuſpenſion of their underſtanding, 


5 Tenk. cent. 40. 
5 126. b. 


Fitzh. Abr LE 


+ #6i. fa. I. 10. 
106. 1 Chan. 


| Ca. 112. 5 


Upon theſe ſtatutes it is | holden, that, after 


office found vpon the writs de idiota ingui- 
rendo, or de lunatico inguirendo, the aliena- 


tion, gift, or other act, Sc. of him who is 
Pl. 77. 4 Rep. | 


non compos mentis, as well as of him who! is an 


Idiot, may be avoided, even during his life, 
in a ſcire facias by the king, who is bound as 
pPuater patriæ to protect all his ſubjects, their 
5 goods and eſtates; and which office, to prevent 


all incumbrances, ſhall have relation to the 
diſability. 


t 3 1 


dilabinity. For the reaſon why they cannot 
be avoided by himſelf on plea, Sc. is not for 


default of right, but by reaſon of a perſonal | 


| incapacity to do the act, namely, to ſtultify 
| himſelf by his plea. And that rule is not im- 
peached by this proceſs; becauſe the idiot or 
lunatic is no party to the record, for the whole = 
truth! is found 1 the N 


n * ſuch office rand, all gifts made 


by an idiot, lunatic, &c. of his goods and 
chattels, and all bonds made by him are t- 
terly void; and if he be ſued in any action 
upon any bond or writing that he has made, 
= the king, by his writ (fo long as the office 
= | ſtands in force) reciting the office, may ſend 

= a ſuperſedeas to the juſtices, where the ſuit is i 
| commenced, 


Upon theſ common law proceedings, * 


2 interpoſition of the chancellor, to avoid the 
acts of idiots and lunatics, ſeems to have been 
founded. For his authority in theſe caſes does 
not originate in the extraordinary juriſdiction 

ol the court, or in the authority of the chan- T7 
cellor or keeper, qua ſuch ; but is by virtue of 

_ a peculiar juriſdiction of the great ſeal, grant- 
ed under the royal ſign manual upon every 


„ demiſe 


4 Rep. 126. b. 


3 Atk. 170. 
3 P. Will. os, 
111. 2 P. Will. 
118. 


2377. Pl. 31. 


: tively, to make grants and orders for the cuſ- 
tody of lunatics and their eſtates, and to act 


demiſe of the crown to the then lord chancel- 
lor or lord keeper, authorizing them, reſpec- 


therein as they ſhall think fit, and by virtue 


2 Vern. 414. 
Att. Gen. verſ. 
Parkhurſt, 1 

Chan. Ca. 112. 


21 Eq. Ca. 
Abr. 279-5. 


2 Vern. 412. 


Att. Gen. verſ. 
Parkhurſt, 

1 Chan. Ca. | 
i et vid... - 
* 163,154. 
„ Wert. 412, 5 
* „ 


of the prerogative of the crown. 


: Upon this around, bills brought to ſet aſide 
conveyances, ſettlements, and aſſignments, 
made by idiots and Junatics (though in other 
reſpects reaſonable, and for the convenience ; 
of their families) have been retained; for 
ſuch bills ought properly to be brought by 
the attorney general or committee, and the 
lunatic ought not to be a party; becauſe, if 
they were conſidered as brought by the luna- 
tic, and founded upon the extraordinary juriſ= | 
_ diction of the chancellor over the conſcience. 
of the party contracting, as having taken an 
undue advantage of the other contracting par- 


ty, the ſame objection would lay in chancery 


yt to his ſtultifying himſelf as lays at law to that 
Accordingly it was ſaid by the lord 


| Vide Eq. chancellor and juſtice Deddridge, that if a man 


Abr. 278. Pl. 1. 
Who is non compos mentis aliens lands, they 
oll not be reftored to himſelf in chancery, upon 

à matter of equity, againſt the maxim of the | 
And in 1 the caſe of the Attorney 


S General 


7 Roll Abr. ; 


_ plea. 


common laco, 
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General and Sir Robert Parkhurſt, which was 
a bill filed to ſet aſide an aſſignment made by 


a lunatic long before inquiſition, but after the 


time he was found lunatic, it was objected that 

the lunatic was not made a party, and the ob- 
jection was overruled, the reaſon for which 
was, that he might not ſtultify himſelf, _ 


1 Chan. Ca. 
1 Chan. Ca. 153 


17 


But it ſeems that it is not a fatal objection 
to a bill for the purpoſe of avoiding an act of a 


lunatic, Sc. that he is a party with the attorney 
7 general or his committee; the latter of whom 
ſeems, to ſome purpoſes, to be the repreſen- : 
tative of the crown, and to ſtand in the place 


of the attorney general, and not to, . repreſent 
the lunatic. 1 


Thus where a bill was brought by a 1 Junatic 


and his committee to ſet aſide a ſettlement, 


which had been obtained from him by the 


XX defendant, before the ifſuing out of the com- 
miſſion of lunacy, but ſubſequent to the time 
wherein, by the commiſſion, he was found to 


| Ridler ver. Ride = 
ler, 1 Eq« Ca. 
Abr. 279-5. 


have been a lunatic, the defendants demurred ; © 


ſor that it was a known maxim of law, that 
-:0 Perſon ſhould not be admitted to flultify bim- 


Self.” The lord chancellor overruled the de- . 


murrer; and alledged, as one reaſon for ſo 


doing, 5 
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Att. Gen. veel, 
Woolrich. 1 


81 


doing, that che committee was likewiſe a 
plaintiff, and the ſeveral charges of lunacy 


were by him, in behalf of the lunatic: and 


his lordſhip ſaid, that it had been always held 


that the defendant muſt anſwer in that caſe, 


and he was ordered to do lo, 


Aut where a ſuit is on behalf of the lunatic, 
and in order to compel the performance of an 


agreement made with him before he became 


inſane, and is not to ſet aſide an agreement 
made by him, the lunatic ought. to be a par- 
ty; becauſe he may recover his underſtand- 
ins and then he is to have his eſtate at his 
ovn diſpoſal, and his committee is but a bai- 
uff with regard to him, and accountable to 
him or his repreſentatives ; in which reſpect 
his caſe differs from that of an idiot, for his 
recovery is not expected by the law. 


Thus where a bill was brought by the at- 
Chan. Ca. 153. torney general, on behalf of a lunatic, to be 
relieved upon a marriage agreement for the 
benefit of the lunatic before he was ſuch, and 
the defendant demurred, becauſe the lunatic 
was no party; it was ruled a good demurrer: 
the lord keeper declaring, that it was as need- . 
ful to make the lunatic a party as an infant, 
where . 


1 29 J 
where a ſuit was on his behalf; for, in ſuch 


 cale, his being a party does not wat to ſtul- 
* himſelf. 


| If, i ſuch caſes, it be a queſtion whether the 2 Vern. 412, 
tranſactions impeached, as being done when 
the party was non compos, were done when | 
2 he was in a ſtate of inſanity or at a lucid in- 
2 3 terval, or whether he had lucid intervals or 
= | not; the court of chancery will direct an iſſue 
= to try thoſe facts. But a perſon non compos at 
times only, may bind himſelf by an agree- 
- ment made 1 in his lucid intervals. | 


: : _ Sir Tof. i : 
Drunkennefs, though operating Suing its whe 1 


| continuance as a temporary inſanity, yet . _ 8 
of a man's own procuring, is not, in law, of 131, note 4. 
itſelf a ground for a man to reſcind his aſſent ; 
BE to a contract or agreement, whether the ſame 

W 3 reſpect his lands or goods, or other thing con- 

WP | cerning him. Nor is it a reaſon, in equity, 

# Bo» relieving A man againſt any contract or 
agreement, g gained from him when in thoſe 

475 circumſtances. 


4 3 pen this beine Lord dure thought e „er 
1 that, where an agreement was to ſettle . r 
. 5 Pod in a family, and \ was reaſonable, the ob- 
=_ = = 


jection chat one of the parties 1 was drunk at . 
the time, was not ſufficient ground to ſet it 
A e — ſome unfair W had been * 
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But if the party, from whom ſuch contract 
or agreement has been gained, were drawn in 
to ſuch a debauch by the management or 
contrivance of him who gained the contract 

or agreement, and was in ſuch a ſtate as to be 
utterly deprived of the uſe of his reaſon and 
underſtanding, then equity would relieve; for 
ſuch an aſſent can by no means be eſteemed 
ſerious or deliberate, and wirhout this 1 no con- 
= tract can be binding i in equity. e 
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5 Nor in a perſon's being of a weak under- 
ſtanding of itſelf any objection, in law, to his 
binding himſelf by his aſſent to a contract; 
for neither courts of law nor equity examine 
into the wiſdom or prudence of men in their 
manner of tranſacting their concerns, or diſ- 1 
poſing of their eſtates. If a man, therefore, be 
legally compos mentis, be he wiſe or unwiſe, he 
is the diſpoſer of his own property, and his will | 
8 ſtands for a reaſon for his actions. And the 
oOſmond v. rule is the ſame i in equity; for if a weak man | 
Fitzroy, et 1! 
3 F. Will. 129. give a bond, and there be no fraud or breach 
e She... 
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of truſt in the obtaining it, equity, will not ſet 
it aſide only for the weakneſs of the obligor, 
if he be compos mentis; for the court of chan- 
cery will not meaſure the ſize of people's un- 


| But if thers be any fraud in procuring a 


bond from a weak man, or the tranſaction be 


attended with circumſtances that warrant a 


derſtandings or capacities, there being no ſuch 
thing as an mg * where there 5 
is a legal Capacity. 


Oſmond v. bz | 
roy, et al 3 P. 
Wil. 129. 


ſuſpicion that the party, binding himſelf, has 


been practiſed upon by impoſition ; then a 
court of equity will furniſh relief. Therefore, 
i 2 | where the parents of a young nobleman, had 
| 1 intruſted a ſervant to take care of an infant 
7 heir on his travels, and to prevent his being 
4 impoſed upon; and the ſervant, continuing 
Vith him until he was twenty-ſeven years of 
age, had then prevailed upon him to enter in- 


to a bond to pay him a thouſand pounds, which 


dence 


bond was prepared by the ſervant himſelf and 
= kept a profound ſecret : Sir Joſeph Feky! re- 
lieved on the ground of fraud, and decreed | 
the bond to be delivered up; ſaying, that the 
ſervant, inſtead of acting agreeable to his 
_ ruſt, had, himſelf, been guilty of impoſition ; 2) 
_ and that a | breach of ruſt was of itſelf evi- 
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Cro. Car. 502. 


73 | 

rendered uneaſy at the time of contracting; or YH 
if a deed were executed in extremis; or by a 

5 paralytic, whoſe mind could not be ſuppoſed «| 
to be adequate to the buſineſs he was about, 2 
and who might therefore be eaſily impoſcd | 
upon; this might, if the proviſion in the deed | 
were ſomething extraordinary, or the convey- 

ance made without any conſideration, or one 

: remarkably inadequate, be relieved i in . 5 


or convey, by deed, any part of his property; ; 
the caſe of a lunatic, and that of an infant, 
going, in general, as has been ſaid, hand and 
hand in this reſpect; both being governed by 
the ſame reaſon, viz. want of power or capa- 


1 


dence of bank nay of the greateſt frauds be» E 


cauſe a man, however careful otherwiſe, was 7 
apt to be off his guard, when dealing with one 
in whom he repoſed a confidence. 1 1 


Upon the ſame > intiple, ifa a man were of = 
a weak underſtanding, and were harraſſed or 


An jnflne't is under an incapacity to grant 


| city to aſſent to any alienation ; therefore a -Þ 


grant, ſurrender, or Vnveyance made by an 8 
infant of his eſtate, by deed or matter in fact, 
1s abſolutely void; and although ſome have | 


endeavoured to diſtinguiſh between a deed, 
which | 


[9 1 


Which gives only an authority to do a thing, 


and a deed which conveys an intereſt by the 


delivery of the deed itſelf, viz. that the firſt is 
void and the other voidable; yet the better 
opinion is, that the reaſon is the ſame to make 


them both void, unleſs it be in the caſe of a 


feoffment, which is only voidable becauſe of - 


the A of the Conveyance. | 


But conveyances bs act of law, are wok « or 


not as againſt an infant, according to their 


1 effect; for the diſability of an infant (analo- 


gous to chat of one non compos) to aſſent to an 


9 ac! in Pais, is only quo ad hoc, and ex parte: 
SE that: is, it is only a diſability to bind himſelt, 


and not ſuch a diſability in him as diſcharges - 


others; The validity therefore of ſuch acts 


depends upon, whether there be an apparent 


benefit, or the ſemblance of a benefit, to the 
infant. If neither of theſe appear upon the 


face of the tranſaction, it is merely void; other- 
wiſe voidable or not, at the election of the in- 


| fant. And, therefore, although the ſurrender 


ol an infant leſſee by deed is void, his ſur- 
render in law, by acceptance of a new leaſe, 
Will be void or not, according to the terms of 
ſuch new leaſe. If it either increaſe his term, : 


Cro, Car. 50 


or decreaſe his rent, it will be good, bur-if - 
3 neither 
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1 Term Reps 5 "like: 


4.8.1 


Wer of diets be effected by ir, it vil be 


Ne 


'Itis oblervible; that this i incapacity if arid. 
fant is of a mixed nature, partly phyſical and 
partly moral, proceeding frequently from the 
want of legal, not of natural, diſcretion ; for, in 
deciding upon the contracts of infants, the ac- 
tual ſtate'of their capacities, or their phyſical 


power to decide rationally, is not conſidered, 
It being ſufficient that they want diſcretion in 


_ preſumption of law, which every perſon does 
(without reference to his actual ability or 
Judgment) until he arrives at his age of twenty 
one years; except in caſes of actual neceſſity, 
in which caſes, the diſability to- confent ſo as 
do bind himſelf (as far as it operates as a mo- 
ral incapacity) being intended as 2 privilege | 
and to protect perſons of tender years from 
impoſition, yields in the degree, in which! Its 


"Influence would counteract! its 8 


7 Upon this principle an ICY is "bein; at 
law, by his contract or bargain for diet, ap- 
parel, neceflary learning, employment, and the 
And the court of King's Bench were of 


opinion, in the caſe of Freeman and Hurſt, 


that a promiſſory note given by an infant for 


board 


35 1 


board and i and for teaching him the 
buſineſs of hair-dreſſing, was valid, and would 


ſupport an action for the money. 


So if an infant take a leaſe of an houſe or 
ol land, and reſide in the houſe, or enter upon 
the land and manure it until a rent day; if the 

rent be not of greater value than the leaſe, he 
= will be liable to an action of debt for the 
© rent, 


= And an infant of twelve years old may bind 

* | himſelf by a covenant to ſerve in huſbandry ; 

and if he depart from his ſervice, an action 

* will lie againſt him, founded on the ſtatute of 
| labourers, 25 E. 3. ſtat. +. 


So a ſingle 50 ) entered into by an 
infant, for a ſum attually laid out in neceſſaries, 
will bind him. 


And an iu may, even at law, be band 
2 a preſumed agreement; for it was ſaid by 
Tates, Juſtice, that an action of aſſumpſit for 
a fine, due by an infant on an admittance to a 
XX copyhold, would lie, if the infant continued 
+ to occupy and enj oy. 

= D 2 


vide Cro. Ja. 320. 5 
Bro. tit. cover - 
ture et enfant, 
Pl. 25. Kirton 
v. Eliot. 2 Bulft. 5 
_— 


| F itzh, Nat. 


Brev. quart. 

edit. 390. 21 H. 

6. 31. b. 9 H. 

6. 10. Bro. 

tit. Labourers, 

43, 51. tit. Co- 
vert. To 


oro. Elis. 920. IE 
1 Lev. 87. | 
March 145» 
1 Roll Abr. 729. 


- PL 8. 


3 Burr. 1719 · 


But, 
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Whittingham 


verſ. Hill. Cro. 


Ja. 494. 


3 Salk. 1 96. 


Freeman v. 


Hurſt, 1 Term : 8 : 3 
| ing an account ; becauſe the only conſidera- = 


tion for the promiſe. that ariſes in law upon a 


Rep. 40. Bart- 


lett V. Emery, | 


ibid. 42. (note 
a) 85 


1 86 J 
But, at law, the legal capacity of an in- 
fant to bind himſelf by his aſſent to a con- 
tract, does not extend beyond the neceſſity 


that gives riſe to it, namely, his educa- 


tion, neceſſaries, and lodging. Therefore if 
an infant be in trade, and incur a debt in 


buying things to maintain his trade, it will 
not bind him, although he gain his living 
thereby. : 


And the 1015 of W 18 the fame; as to  ”Y 


debt incurred in repairing houſes belonging, | 
to — or r the like, e 


Neither can an infant bind himſelf ſtat- 


ſtated account, is the ſtating of the account, 


Therefore, as an infant cannot ſtate an account, a 
the conſideration does Not hold, and the pro- o 


miſe 1 18 void. 


Farneham v. 
Atkins, 1 Kod. 
. 446. | 


8 U a woman covenanted to teach an 3 
infant to ſing and to dance, and to find him 8 
ian meat, drink, waſhing, and lodging, and the = 
infant covenanted to ſerve her: It was held 
that the infant was not bound by the Covenant. 


But 
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e 
But an infant's bond, even for money bor- 
towed, may, by circumſtances ex 0 fatto, 
become binding 1 in equity. 


T ns . an infant borrowed a ſum of 


— money for which he gave a bond, and then 
deviſed his perſonal eſtate (being of ſufficient 
capacity) for the payment of his debts, par- 


ticularly thoſe he had ſet his hand to; this 


And although, at Jaw, a contract entered 


— — 


Hampſon v. 
Lady Syden- 
ham, Nelſ. 
Chan. Rep. 35. 


| 7F | bond was decreed to be paid, notwithſtanding 5 
we minority of the % 


into with an infant for money, even to pay 


dor neceſſaries, be void according to the re- 
ſolution in Salkield, yet it is otherwiſe in 
Ty equity for if one lend money to an infant 


Salk. 279. 


to pay a debt for neceſaries, and, in conſe- 
quence thereof, the infant does pay the debt: 
although he be not liable at law, he will, not- 
withſtanding, be ſo in equity; becauſe i in this 


And aback ; an inſane: cannot by. his af- 
ſen bind himſelf to a ſpecific contract, except 


caſe the lender of the money ſtands in the 
©: place of the perſon paid, viz. the creditor for 
5 neceſſaries, and ſhall recover in equity as the 
4 other ſhould have done at law, OE 


Nats: This ob- 
ſervation ap- 
Pears to be e- 


D 3. e 
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perfect. 


5 r applica- 


ble to a contract 
with an idiot or 


| madman. For, 


as to the other 


contracting par- 


ty, the aſſent is 


1 8 1 


in caſes of the nature of thoſe above ſtated, 
yet his incapacity does not render contracts 


entered into with him, if there be any ſem- 
blance of benefit to ariſe to him thereby, 
void, or voidable by the party contracting 


with him; for though the infant has this pri- 


vilege, yet the party with whom he contracts 
has it not; for the latter knows with whom he 
Contracts, and, therefore, ſhall not be relieved = 
againſt his own folly ; nor ſhall that be turned 
to the prejudice of the infant, which the law 58 
| deſigned as a protection and ſecurity to him 
_ all diſadvantageous contracts. 3 


mitm 3 
= Mod. 25. „ . 
C. 1 Vent. 51. 

e.t vid. Farne- 
ham v. Atkins, 
1 Sid. 446. Fo- 

reſter's caſe, 

1 on 4 


17 herefore, where the Mlaintif declared chat 

the defendant (in conſideration. that the de- 
fendant would ſuffer him to take away EY 
much of the plaintiff's. graſs which the 8 
fendant had cut down) promiſed to pay him 
ſo much for it; it was moved in arreſt of 
judgment, after verdict, that the plaintiff was | 
an infant, and, therefore, that he not being 

bound by the agreement, neither ought the 

defendant to be bound by it; for the con- 
ſſderation was not good, becauſe not recipro- 
cal; for the infant might have avoided his 
promiſe, if an action had been brought againſt ö 

ö bim. Sed non allecatur. 
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1 39 J 
So. it was held i in the caſe of Holt and Cla- 


rencieux, wherein the plaintiff declared that it 
was mutually agreed between her and the de- 
fendant, that they ſhould marry at a furte 
| day which was paſt; and that, in conſidera- : 
tion of each other's promiſes, each engaged 
to the other ; notwithſtanding which the de- 
fendant did not marry the plaintiff, but had 
married another, which ſhe laid to her damage 
of 4000 J. The defendant pleaded, that the 
Plaintiff at the time of the promiſe, was an 
infant. And it was contended, on the behalf 5 
: of the defendant, that the plaintiff ey being 
bound equally with the defendant, this was * 
nudum pactum, and that therefore the defendant 
could not be charged in the action. But the 
court were of opinion, that as marriage was 
then looked upon to be an advantageous con- 
5 tract, the agreement was not void, but voidable | 
at the election of the infant; and that as to the | 
#3 perſon of full age, 1 it was ee binding, 


And equity will decree a it W e 
8 of an 3 ſo circumſtanced int che 


Thus ks da his minority, * his. 21 
ſelf and gvardian, entered into articles to let 


B. a farm at a eertain rent; B. entered upon 


* 5 8 the 


Holt v. Claren- 
cieux, Strange 


_ 937» 


Clayton v. Am- 
down, 9g Vin, _ 
Ab. 393. PL he. 
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the FR and continued the poſſeſſion, and 
paid the rent after A. came of full age. Then 


Pay — | 


Ik ; Cro. Car. 303, 


96: 


| wards B. quitted the farm, inſiſting that he | 
Voas only tenant at will, and refuſed to accept 
a leaſe or execute a counterpart, becauſe A. 


fore B. ought not to be bound by it. But by . 
Harcourt Chan. B. ſhall execute a leaſe to C, 
and C. execute a counterpart of ſuch leaſe to 


caſes acts upon principles of ſubſtantial juſ- : 
tice and natural equity, on whom the cuſtody 
of infants officially devolves, has frequently 


in caſes where, at law, they would not have been 
bound. The principle upon which that court Re 
proceeds, ſeems to be this: that, as, on the I 
| one hand, if advantageous contracts were not 


e 


A. conveyed the inheritance to C. and after- 


being an infant at the time of making che I 
agreement, was not bound by it, and there- Lo 


him i in purſuance of the articles, and B. — 


JE an infant make a leaſe fir y years reſerv+ 


ing rent, and the lefſec enter; he may make x . 
the leſſee his tenant, or, at his election, a | 
diſſeiſor, and proceed. againſt him accord: 


5 ingly. 


And the court ol Chancery, which 3 in theſe 


interpoſed, and held infants to their contracts 
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1 


binding upon the perſons contracting with 1 in- 
fants, the protection which was intended as a 


privilege, would, in event, become a preju- 
dice; ſo, on the other hand, if no agreements _ 


would bind infants either in law or in equity, 


that privilege, at the ſame time that it pro- 


tected them from prejudice, would debar them 
i: from the poſſibility of reaping any advantage 
M . by contracts, as none would treat with thoſe 
= whom they knew could not be bound. Equity, 


therefore, conſiders the intrinſic nature of the 


contract, with what view it is entered into, 
who are the parties to it, whether the friends 
Of the infant adviſe and conſent to it, the ex- 
W tent of its influence, and in what de oree it has 


Vide 9 Mod, 
104. 


been executed, and dtrects the e of 


the infant according as theſe circumſtances 


affect the agreement; thereby giving t 0 lach | 


tranſactions cheir Juſt efficacy, 


Thus a contract made by an infant, by the 


m advice and conſent of his friends, has been de- 


erced to be good, and that under the moſt 


& harſh circumſtances imaginable ; namely, 3 
turning the intereſt of money into principal, 


upon condition that the creditor would not, at 
that time, extend the lands of the debtor. As 


where J. 8. mortgaged his eſtate to C. and then 


died 


£ Tarl of -- wa 
field v. Lad 
Crave... 


I Eq. CS; Abr. 


3587. 1. 


rear three years and a half, C, grew uneaſy at it, 
and threatened to enter on the eſtate, unleſs his 


1 


died leaving D. his daughter and heir, 5 
was an infant and had nothing to ſubſiſt on 
but the rents of the mortgaged eſtate. - The - 


mortgage having been ſuffered to run in ar- 


Intereſt might be made principal. Upon which 


D.'s mother, with the privity of her neareſt _ 
relations, ſtated the account, and D, being 


was eſtabliſhed by the court of Chancery, be- 


| ing for the infant's benefit, who, without it, 
would e deſtitute of ſubſiſtence, 


From thee  confiderations that bit of 


15 equity, which, in caſes of marriage contracts 


and agreements, authorizes the court to re- 
ſtrain infants (parties thereto) from reſcind- 


ing, by decreeing ſuch agreements to be bind- 


| ing on their property, ſeems to have ſprung, 


1 it is obvious, on reflection, that 1 mar- | 
riage agreements for the ſettlement of the pro- 1 
perty of the parties are not original, but are in 
the nature of acceſſory, contracts. The prin- 

cipal contract is the marriage irſelf, which 
male infants at fourteen, and female infants at 

twelve, are of capacity to enter into with 


conſent : 


4 8 7 : ; * 


e 


1 1 1 


d 


_ eonſent of their parents or guardians, Ag 


ſoon as the marriage is had, the principal 
contract is executed, and cannot be ſet aſide, 


or reſcinded even at law; ſo that it is then 


conſidered upon the ſame footing as contracts 


binding on the ground of neceſſity, The 
| eſtate and capacities of the parties are imme- 
_ diately altered. They children born of the 

marriage are equally purchaſers under both _ 
father and mother. So that were the parties 

permitted to reſcind ſuch contracts, the in- 


tereſt of third perſons, the iſſue, would be af- 


fected; for ſuch agreements muſt be either 
good or bad in toto, becauſe every part con- 
ſtitutes che whole, as the conſideration ariſes 
from each part; and, conſequently, i it is impoſ- 
ſible to take away any part of the conſidera- 
tion, without overturning. the agreement en- 
tirely. 


Then, as tha uur hs intruſted the parents 


and guardians of infants with the direction of 
the principal contract, the marriage of their by 

children and wards, and conſiders the chil- 

1 dren, when acting under that ſanction, as 

bound by their aſſent in like manner as in 

= other contracts ariſing out of neceſſity; * 

1 ſcems perfectly conſiſtent with the principles 


of 


Price v. Seys, 


Barnard. 117, 
8. L. per Lord 
| Hardw. 3 Atk. 


1 44 1 
of equity and gane that they ſhould be 


bound, acting under the ſame ſanction, by 


their aſſent to the acceſſory contract reſpect- 


ing their property. And the intereſt of the 
iſſue in, and alteration in the capacities of the 
parties to ſuch contracts, furniſh an equitable 


ground for the interpoſition of the courts. 
And, indeed, if equity did not inforce ſuch 


agreements, this privilege of not being gene- 
rally bound to the execution of contracts, 


meant to protect infants, would militate in 


caſes where the infant's fortune was in money 
the other way; for, the primary contract, be- 
ing binding, muſt be followed by its legal 
conſequences, one of which would be, that 
the huſband, money being a perſonal thing, 7 
would be entitled to the abſolute property in | 
it immediately upon the 1 marriage, 


The firſt caſe PIO occurs of this kind; 18 


that of Price and Seys. There a lady, entitled ; 


to a portion of 3000 J. payable at her age of 


5 twenty-one, and likewiſe entitled to a bond "” 


1007. both of which were made chargeable 5 


upon a real eſtate, entered into A treaty of 


_ marriage, the lady being at that time but 


: eighteen years of age. Upon this oc caſion 
marriage articles were made, by which, in 


conſideration 


I 41 


conſideration of the intended marriage, and of 
the 30001. portion. and of the 1007. bond, 
the intended huſband agreed to make a ſettle- 
ment upon her, the uſes of which ſhould be 
to the huſband and wife for their lives, and 
the life of the ſurvivor of them, by way of 
jointure upon her, and in bar of her dower, | 
the remainder to the heirs of the body of the 
wife by the huſband begotten, c. The mar- 
riage was ſolemnized, and then the huſband 
died, without having made a ſettlement, the 
wife ſurviving. She afterwards married again, 
and then ſhe and her huſband ſet up a claim 
to theſe. ſums in her right as ſurviving her 
huſband. On a bill filed between the parties 
in Chancery, the queſtion came before Lord 
Talbot, who was of « opinion, that there was no | 
15 ground for the claim. His lordſhip ſaid it 
Was clear, that, if a ſettlement had been made SY 
in this caſe, inſtead of the articles, the court 


would not have ſuffered the wife to claim the 


benefit of the demands in queſtion, notwith- 
ſtanding ſhe had ſurvived | her huſband ; for the 
L huſband would have been conſidered 48 4 | 
5 purchaſer of her portion. That in this cafe 
there was no ſettlement made, but only arti- 

cles. Then the queſtion was, whether that 
would make any difference? And his lord- 
ſhip's 


action, in the ſame manner as a ſettlement : 


457 


ſhip's opinion was, that it would not. For 
it was reaſonable that theſe articles ſhould 


bar the wife of the benefit of theſe choſes in 


5 Hſelf would have _ 85 


Theobald ww. 
Puffay, 9 Mod. 


101. 1 P. Will. 


$74. 2 Eq. Ca. 
Abr. 88. Ce 11. 


vide inf. 
2 Alk. 606. 


Blois v. Cady. 
Hereford, 
5 2 Vern, 501. | 


5 And it would make no difference, in ſuch 
caſe, whether the intereſt of the wife were 


in poſſeſſion, or depended upon a contin- 


gency. The caſe of Theobald and Duffay, 
determined finally in the houſe of Lords, 
is a very ſtrong caſe to this purpoſe. So 
is the caſe of Harvey and Afbley, wherein 
an objection was made, chat, as part of the 
fortune of the wife (who was an infant) was 
= contingent. perſonal intereſt, which by the 
marriage would not have been transferred to 
the huſband, the ſettlement of that could not 
be beneficial to the infant, and was therefore 
remedileſs: But Lord Hardwicke diſallowed ; 
that diſtinction. 5 


"And in the py of Blots. and Lady Z Hives 
ford, this principle was carried ſtill further, an 
infant being there conſidered as bound, as to 

her perſonal eſtate, by her agreement, inferred 8 
from circumſtances only. In that caſe A. mar- 

ried with B, who had an eſtate in land, and a 

1 fortune L 


fa 1l 


forme in money. Being both infants, an act of 

parliament was obtained for ſettling a jointure 
on the wife in bar of dower, but to ceaſe if ſhe 
did not ſettle her land when of age; but nothing 


* +- was ſaid as to the wife's perſonal eſtate, part of 


which was a mortgage for 1300/. taken in a 
truſtee's name. The wife when ſhe came of age 
' ſettled her own land. Afterwards the huſband 
died. The queſtion was, whether this money 
' ſhould go to his executors, or ſurvive to the wife : 
as a choſe in action? And Lord Cowper (then 
lord keeper) ſaid, that he laid no ſtreſs upon 
the declaration of truſt. The law of the court 
would preſume a promiſe ; and in all caſes where 
a a ſettlement was equivalent, it was to be in- 
tended that the huſband ſhould have the por- ; 
tion. The wife ſhould not have her Jointure 
N and fortune both. » 5's 


| But | theſe caſes | muſt be taken with fome . 


diſtinctions. For if, in ſuch caſe, the jointure 
were inadequate to the wife's portion, much 
more if there were any colluſion between the 

wife's friends and the huſband in the making 

of the jointure, ſo as by that means it was not 
ſiuitable to the lady's fortune; there, if the por- 

tion conſiſted in choſes in action, unaltered 
> during the marriage, as ſhe would be entitled : 


to. 


Ac 


to her legal intereſt i in theſe choſes in action 


Vide 2 > Will. 
243+ oe 


her guardians, covenant, in conſideration of a 
_ ſettlement, to convey her inheritance to her 
| huſband, and it were done in conſideration of 


a competent ſettlement, equity would execute - 
the ; agreement. 8 855 


leave iſſue, who would be entitled to portions 
provided for them by the ſettlement, it would | 


1 4 1 


by ſurviving her huſband, a court of equity 


would not, in ſuch caſe, take from her the 
benefit of them: And in that caſe ſhe would 
have an equity, rebutting the equity which the 


repreſentative of the huſband would have 
"OI" her. 


In the caſe of Camel and Buckle, Lord 


_ Macclesfield ſaid, that if a feme infant ſeiſed in 


fee ſhould, on a marriage, with the conſent of 


8 


And kb Tod Hirdwicke obſerved, iv WM 
5 the caſe of Harvey and Aſhley, that this was 1 
going a great way, ay, it related to the inherit- 
ance of the wife; yet he admitted that there 
were caſes where the court would go to that 
extent. For inſtance, if lands of the wife 
were no more than an adequate conſideration 


fo WE ſettlement that the huſband made, and 
Vide infra, Ce- 
Cil v. Salitbury. 
Biſhop of Bath 

and Wells v. 

Hypiley. 


after the marriage the wife ſhould die and 0 


in 


[ 49 1 
= in that caſe be very reaſonable for the court 
to afürm that ſettlement. 


But in the caſe of  Durnford and Lane, 
which was a bill praying that articles, made 


previous to the marriage of Thomas Lane with 


Ann Bowyer, then an infant, entered into for 


' Durnford 
v. Lane, 


1 Brown's Ca, 
Chan. 116, 2 


the ſettlement of her eſtates, by which it was 
covenanted that, upon her attaining her age 


of twenty-one, the huſband and wife, and her 


mother, ſhould levy fines, and ſettle the eſtate 
in truſtees to the uſe of the mother for life, 8 
remainder to the truſtees to pay the rents, 


Fc. to the wife for her ſeparate uſe during 
her coverture—remainder to the huſband for 
life, remainder to the children of the mar- 

riage, in ſuch proportions as the wife ſhould 
appoint, and in default of appointment, ſhare 


and ſhare alike in tail general ;—remainder to 


ſuch uſes as the wife ſhould appoint; and in 
failure of appointment, part to her and part 
to the mother in fee; and whereby the huſ- 
band covenanted to permit the wife to enjoy 


the eſtates to her ſeparate uſe, and that he 
would lay out 500 J. and 1 500 J. to certain 
uſes declared by the ſettlement. Lord Thur- 
tow ſeems to have been of opinion, that an 


infant would not t be bound by articles made 


* previous 5 


[ $0 


previous to her marriage reſpecting her real 


eſtate, unleſs ſhe had a ſettlement from her 


| huſband, and had, after his death, taken poſ- 
ſeſſion and availed herſelf of it; in which caſe 
his lordſhip thought ſhe would be bound by 
the equity ariſing from her own act. Upon 
which ground he declared, in this caſe, that 
he could not ſay the whole property of the 
wife was bound, or decree the articles to be g 
n * e 


5 But it is ws that, in the preceding 
caſe, the general object of the ſettlement was 
the fortune of the wife only, and that the court 

was able to give relief without actually de. 

ciding the queſlion, as to che wan of ſuch 


contradt by an infant. 


g W ilnams v. 


Williams, 
1 Brown's Ca. 


Shan. 153 


* | Lord T 1 in the caſe of Williams 
and Milliams, was of opinion, that a marriage 
contract, the effect of which was to preclude 
an infant from any thing, whether real or 
perſonal, which ſhould come from * quar- 
: ter, would be void, as ; unreaſonable. | leg aan 


. in ſuch caſes, the huſband will hs : 1 
bound by his covenant, reſpecting the eſtate 
of his wife which ſhall afterwards come to 


& 26 him, 
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him, as with as reſpecting the eltate of which 


the i is in poſſeſſion. 


| Thus where by indentures, previous to the 


marriage of A. with B. an infant, it was agreed, 
that 7007. advanced by B. and 7ool. advanced 


by her uncle, ſhould be laid out in lands, 


Williams v. 
Williams, 

1 Brown's Ca. 
* 1522 


„ 


which ſhould be ſettled upon her for life, 
with remainder to truſtees, upon truſts there- 
in mentioned; with a proviſo in the deed, by 
which A. covenanted, that all ſums of money, 


Sc. which ſhould come to B. or to him, in her 


- right, from the mother, or otherwi iſe, ſhould be 
applied to or veſted in truſtees to the ſame = 
uſes as the 14007. A choſe in action belong- 
Ing to the wife, was reduced into poſſeſſion by 


A. and a moiety of the reſiduary eſtate of the 
mother of B. devolved upon A. And Lord 
5 Thurlow held, that the huſband having cove- 


nanted for himſelf, that what ſhould come 


to him ſhould be bound by the articles (which 


he might do) the choſe in action muſt be 
=: applied, and alſo the moiety of the 2 


0 1 aer eſtate of the moiher. 9 


Gag a wiſe 1 is alſo add to the interpo- _ 
Bron of the court of Chancery, to inforce an by 
agreement made on her ' mm with e an in- 
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fant, if her portion be an adequate confidera- 
tion for the ſettlement ſtipulated. 
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9 : Thus where the defendant was ſeiſed for 
Ca. 11. lives of a church leaſe, in truſt for an infant 
to whom he was guardian; and on a treaty of 
marriage between the infant and the plaintiff, 
who had 1600/7. portion, an indenture was ; 
made, with the conſent of the guardian, where- 2 
by the infant covenanted that the leaſe ſhould — Wi 
be ſurrendered, and a new leaſe taken, in 
which the life of the intended wife ſhould be 
put in for her jointure, The guardian was L 
made party to the deed only to ſhew his con- 3 
ſent; the marriage was had; the portion paid; _ 1 
dee leaſe was ſurrendered, and the wife's life 
put in; the huſband died. Then the widow 
' ſued the guardian to aſſign the leaſe to her for 
her life. And it was decreed that he ſhould 
fo aſſign; and che decree was affirmed on a 
| rchearing. 
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Hollingſhead v. 0 where a man daviſed hi flue to A. for 
_ Holiingſhead, 
1 Strange 604. life, with ſeveral remainders over, with power 
00 the perſon in poſſeſſion to limit any part 
"of. the premiſſes for a jointure, not exceeding 
one moiety: The firſt deviſe for life, whilſt 
an infant, married, and, with his mother, en- 


tered 
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the articles no notice was taken of the power. 


Before any jointure made purſuant to the 
power, the tenant for life died. And on a bill 
againſt the remainder-man to have the } Join- 


ture made yore! it was ſo decreed. 


0 . 


A woman, being an N may alſo, by an 
agreement entered into on her marriage, wave 
her right of dower and chirds incident by law 
to the act of marriage. 


1 his Lorin a necelfary conſequence of the 


principle eſtabliſhed by the houſe of Lords in 
| the caſe of Drury and Drury, | in which it was 
decided, that a woman being an infant, might, 
under the ſtatute 27 Henry 8th, by contract 
to accept a jointure, preclude herſelf from her 
right to claim dower, or thirds, in her huſ- 
band's real or perſonal eſtate. Upon which 
geciſion, courts of equity, following up the 
principle, have founded a variety of caſes, 
wherein, by proviſion of the huſband, a wife | 
may be barred of dower, where the common 
law would not bar her: As on an eſtabliſhment 
in the nature of a ine ſertled out of per- 


E 3 . 


tered into rieten to ſettle lands of $681, per 
annum on the wife for her jointure. But in 


Drury v. N | 
5 Brown's Par. 
Ca. 379. 


I $4 1 


ſonal eſtate, if ſo framed as to import a join». 
ture, whether expreſſed or no. This the court 

does by way of enforcing the agreement of 
the parties, and to prevent double ſatisfaction. 


Viamra v- Thus a bond given before marriage for the 
Werz, wife's livelihood and maintenance, was held a 


ſatisfaction for dower, though the ward Join- 
POP was not uſed, 


But, if an agreement with an infant be with- ; 
out ſemblance of benefit to him, it will 1 in all 
| rſes be void. 


„nel abr. Therefore a bend eis penile, although 
. 15. given for neceſſaries received, will not bind 
rss. him; for it never can be for his advantage to 
enter into a penalty. That this is the prin- 
ciple upon which ſuch a bond is void, is clear 
from the circumſtance, that, if an infant and 
a ſurety enter into a penal bond for neceſſaries 
for the latter, the bond will bind the ſurety, 
although it will not bind the infant. So that 
it is not the nature of the bond, but the 1 in- 
- capacity of rhe infant, that makes it Voi 


: -And where agreements have how: held to 
Y be in 1 themſelves void againſt dafur; 5 LN : 


8% 
* "a3 
_ 
—— 
Rs 


have, nevertheleſs, been conſidered as made 
binding 4 their —— aſſent when of 


full — 


And it is not neceſſary that the aſſent, in 
| ſuch caſes, ſhould be expreſs, it ſeems ſufficient 

that acts be done, from whence an aſſent 2 ji 
| neceflarly be inferred. 


Thus an agreement, void in itſelf as againſt 


an infant, was nevertheleſs held binding ; the 
infant having received intereſt under it, after 
he came of full age. Which refolution is 
founded on this reaſon, that the law will 
never intend a wrong in an act chat can, by 
5 1 75 conſtruction, be made lawful. - 


80 if an int mike an exchange of lands, 


and continue in poſſeſſion after he come of 
8e, he ſhall be bound by i 4 


Lord Herdaiche was of opinion, > that the 


equity would be the ſame, ſuppoſe a woman, 
being an infant, and entitled to a ſmall real 
eſtate of inheritance, were to marry ; and the 
huſband, in conſideration of that real eſtate, 
and that he ſhould have and enjoy the in- 
heritance for his own benefit, ſertled a provi- 
7 RS © 


Vide Franklin 


v. Thornbury, | 


1 Vern. 132. 
Vide * 


2 A Vern. 225. 


1 Eq. Ca. Abr. 


282. 3+ Vide 
Durnford v. 
Lane, ſupra. 


2 Vez. 526, 


— — — — EC EGS” 


L 56 ſ 


Bon by way of j jointure on her, whether of 
land or perſonal eſtate is immaterial, and then 
he died; and ſhe, after his death, took to that 
proviſion ſo made for her, and enjoyed it, and 
afterwards died: For, putting that caſe in ar- 
gument, he ſays, the court of Chancery would 
not, in ſuch caſe, ſuffer her heir at law to 


inſiſt on the inheritance of that real eſtate 


5 by deſcent from her; but would hold her 
heir at law bound by her ſubſequent agree- 
ment, ſhe having thereby bound herſelf by 
her own acts, and departed from her intereſt 

in that real eſtate, And the court would de- 
cree her heir at law to be a truſtee for the heip 


= at law of her huſband, 


3 . 7. 


And fuch implic d aff ent may be either per- 
manent or temporary. Therefore if a woman 
' marry, and a jointure is made after marriage, 
and the huſband die leaving her an infant; if 

8 ſhe, without doing any act to determine her 
election, marry a ſecond huſband during her 

infancy, and he enter on the jointure eſtate, 
that entry will bind the huſband and viſ , 

during the coyerture, = 


And . in fans, calls. a mere acquieſcence, 


FP after the infant's attaining his age, furniſhes 
a ſufficieng 


" 4 
er E "MK 
2 8 8 
9 A 


Io 1 a 


A a fafficient reaſon for a court of equity to hold ; 


an infant to his agreement; for if a mah does 
not expreſs his deſire to be relieved, when he 


has convenient means, it is to be preſumed 
that he is willing to abide by his original 
agreement; eſpecially if thoſe with whom the 


contract is made, be nn, 3 


＋ hus where a bill was filed for the execu- 
tion of the truſts of a will, and to compel a 
fale, in order to raiſe portions and mainte- 
nances for younger children; and the heir, 
being a minor, in his anſwer deſired the truſt 
eſtate might not be ſold, and offered to ſub- 
>" on. other lands, not within the truſt, for the 
better railing of the portions, ſo that then a 
ſale would not be neceſſary : The court of 
Chancery held the heir to his offer; becauſe, 
by that means, he had delayed a ſale. And 
the court ſaid, that if he would have departed 
from what he had offered, he ought immedi- 
ately, when he came of age, to have applied 
to the court, to have retracted his offer, and 


5 amended his anſwer, which he had neglected 
to do. 5 


Fe award was made * 
hetween the biſhop of Bath and Wells on the 
= one 


Cecil v. Saliſ- 


bury, 2 Vern. 
224. 1 Eq. Ca, 
Abr, 282. 4 


Biſhop of Bath 
| and Wells 1 
Hypſley, cited 


3 Atk. 614. | 


1 Roll Abr. 
376-5. 1 EJ. 
Ca. Abr. 282. 1. 
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one part, and an infant and his | guardian on 
the other part, that, during the biſhop's life 
and the infant's minority, they ſhould both 


be at liberty promiſcuouſly to dig lead ore, 


Ec. and that the profits ſhould be divided 
equally between them; Lord NVottingbam, on 
| bill brought to confirm the award, being of 
opinion that the infant was bound by it, in- 
demnified the truſtees for what they had done, 
and decreed, according to the prayer of the 
bill, that the award ſhould be eſtabliſned. 


But there muſt be ſome equitable ground 
for the interpoſition of the court of Chan- 
cery, or it will leave ſuch agreements to 
their fate at law. Therefore if an infant ſell | 

land for money, and then re-inveſt the money : 

raiſed by the ſale in the purchaſe of other land; 
5 this ſale will not be aided in Chancery, be- 
5 cauſe the perſon of the infant 1s 4 Jabled by a x 


maxim in law. 


[ 


: - And there are els" in which an r infane mall 
be bound by his aſſent, even at law. Thus if 
he take an eſtate upon condition, he will, if 
he retain the eſtate, be bound by the condi- 

tion, nor can a court of equity relieve him; 
for it cannot change the nature of infants 


eſtates, 


1 59 1 


eſtates, nor make that abſolute which 1 is de- 
feaſible, 


l 


Zo if leſſee for life, and he in the reverſion, 
join in a fine to a ſtranger, and the reverſioner © 
reverſes the fine for nonage, yet he ſhall not 
enter for the forfeiture; becauſe he Joined | in : 
1 the fine and conſented to it. 


Again, if an infant dr ales at ſeven- 


teen to a legacy, ſuch aſſent ſnall be good, if 
there are ſufficient aſſets beſides to pay debts, 
otherwiſe not. 


. 754 fone covert is alſo, during the marriage, 
8 incapable of binding herſelf or her huſpand 
by her aſſent to any agreement in pais, ſne 
being, in conſideration of law, under the coer- 
cion and dominion of her huſband, and, con- 
2 ſequently, having no moral capacity to aſſent 
to a contract either reſpecting bis property or 
"4 her own. 


5 e covert, therefore, cannot, at com- 
: : mon law, borrow money, nor contract a debt 
to bind her huſband by borrowing money, 
even though ſuch money. be afterwards. ap- : 
_ plied to buy neceſſaries for which ſhe may 


bind 


pigott v. Ruſſel, 
Cro. Eliz. 124 x 


1 Chan. Ca. 256, 


I Eq. Ca. Abr. : 
283. 7. Cro. 


1 Bac. Abr. 1 


Harris v. Lee, 
1 P. Will. 483. 


— —— H 


t 1 


bind him; becauſe ſtill it was in her power to 
have waſted that money, But if money be 


applied to the uſe of the wife for her cure 


from any diſtemper, or for neceſſaries, the 
perſon who lent her the money, will, in equity, 
ſtand in the place of the perſons who found 
and provided ſuch neceſſaries for the wife; 
and as ſuch perſons would be creditors of the 
| huſband, ſo ſhall the lender ſtand 1 in — place, 
and be a creditor alſo. 


But there are many exceptions out of this 


| rule of the common law; for a wife may have 
ſeparate property, as to any contract reſpect- 
ing which ſhe has, in equity, the ſame capa- 
city of aſſenting as if ſhe were ſole; therefore 
where a wife, authorized by ſettlement to diſ- 
poſe of her ſeparate property, ſells part « of it, 
a court of equity will bind her, as a : perſon 
equally competent with a feme ſole. 


Au; in « fich caſes,” it is not neceſſary that 


| : her truſtees be parties to the conveyance or 
L conſulted, unleſs their conſent is made efſen- . 

tial by the ſettlement; for the mere appoint- 
ment of truſtees is not ſufficient ground from 
whence to infer, that ſuch was the intention of 
che inſtrument creating the truſt for ber ſince 


chere 


* 4 
Fn a 
* . * 
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there muſt be e or — ſhe could 
have no ſeparate property. 


Thus where, on the marriage of A. and B. 


| an eſtate was ſettled in truſtees to receive the 
rents and profits for her ſole and ſeparate uſe, 


Grigby v. Cox, 


1 Vez. 51. 


and as ſhe ſhould direct or appoint whether 


| ſole or covert. The wife, by deed of appoint- 
ment, ſold part to C. The huſband covenant- 
ed againſt incumbrances.. The truſtees were 


not conſulted. And, on a bill filed in Chancery 


to have the effect of this bargain, Lord Hard. 
.  wicke decreed in favour of the purchaſer, ſay- 
ing, that it was impoſſible not to decree to the 
purchaſer of this equity and truſt the benefit 
thereof as againſt the wife, ſo far as purchaſed 
from her, and as againſt the huſband, ſo far 
as he had bound himſelf by his on contract: . 
7 for the rule of the court was, that when any 
yy, thing was ſettled to the wife's ſeparate uſe, 
ſhe was conſidered as a feme ſole, and might 
appoint in what manner ſhe pleaſed, and, un- 
leſs the} joining of her truſtees was made eſſen- 7 
1 tial, there was no occaſion for it. 


But i it is always more re prudent for the pur- 67 


chaſers of ſuch intereſts to talk with the truſ- 
tees; as their approbation will induce courts. 


of 


62 1 


ol equity to view ſuch tranſactions, which are 


generally contrary to the intent of the provi- | 


Allen v. Pap- 
8 1 Vez. 
16 3. 8 


ſion, with a more favorable eye. 


And an acquieſcence by a feme covert in 
a court of equity, to any diſpoſition of her 


ſeparate eſtate, will — as a virtual ap- 0 
8 1 


Thus where a feme covert, having power 
to receive the profits of an eſtate to her ſepa- 


rate uſe, and appoint them as ſhe pleaſed, 


brought a bill jointly with her huſband for an 
account, and ſubmitted that the profits ſhould 
be applied to the payment of her huſband's 
debts, for which a decree paſſed; ſhe was held 


to be bound by this acquieſcence, and the 
bill, to which ſhe was made a party without 
collufion, was confidered in equity as an exe- 
cution of her power, in like manner as an 


actual appointment would have been. 


DVV 
| Vert, reſpecting the diſpoſition of her ſeparate | 
property in this or that way, may be inforced 


in equity againſt her, although her huſband 
be out of the reach of the proceſs of the 
; court. 


— 15 : 
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Thus where a woman, previous to her mar- gen v. Hyde, 


riage, had her own fortune ſettled upon her; 
and, her huſpand being very much in debt, and 
arreſted, and the creditors going on to take out 


execution and ſeize his goods, ſhe, to prevent 
it, gave a note, that if they would diſcharge 
the action (which was for 20007.) ſhe would 
pay the debt out of her own ſeparate eſtate, 


Pre. Cha". 328. 
Gill Rep. Eq. 
83. 0 


and the action was accordingly diſcharged. A 


bill, brought againſt her and her huſband on 


her refuſing to make good this agreement, was 
retained by Lord Keeper Harcourt, after ad- 


viſing with Sir John Trevor, maſter of the Rolls, 


and an attachment againſt her in the abſence 1 


of her huſband, was 62 © to be regular. 


F 1 ngegement of « _ will, _ 


i equity, operate upon her ſeparate perſonal 


property, and apply. to the rents and profits 
of her real eſtate; and her truſtees will be 


| obliged to apply both, when they ariſe, to the 
1 ſatisfaction of ſuch Na 3 


Thus Lord Hardwicke fold, in the FFD of 


Peacock and Monk, that, if a wife, having an 


which ſhe gave a bond to pay, this would 


| give a foundation to demand the money 


againſt 


Peacock 8 WY 
Monk, 2 * 62. 


9 


| eftate to her ſeparate uſe, borrowed money 


vill, 2 P. Will. 
. 


Marſhal, 2 Ark. 
63. 


Norton v. Tur- 


8 8 


L. . 


| againſt her out of her 5 eſtate, ſhe be⸗ 


ing conſidered as a feme ſole as to that. 


So, in the caſe of Norton and Turvill, where 
a feme covert, before her marriage, with the 
cConſent of her then intended huſband, con- 

5 veyed an eſtate to her ſeparate uſe, and after 

her marriage borrowed 251. upon her bond 

and died. Though it was admitted that the 

bond given by the feme covert was abſolutely 
void, and in that reſpect differed from a bond 
given by an infant, which was only voidable, 
| yet it was held to be payable out of the ſepa- 
nde eſtate of the wife, which was a truſt eſtate 
for N of debts, 


. in the abs of Stanford and Marſhall, 


the rents and profits of the ſeparate eſtate of 
two femes covert were ordered to be paid by 
their truſtees to creditors by bonds, 1 in which 
my * Joined with their huſbands. | 5 


LY Fenn made . 1 
with her huſband reſpecting this property, will 
be binding, and will operate in the nature : of 


: an appointment. 


Freeman et al, 


v. Sir Cleve 


Thus where E. deviſed kereditaments in 
e leveral 


1 


ſeveral counties to truſtees during the life of Maſon, 2 Eq. 


M. his daughter, wife of Sir C. M. in truſt, 


Ca. Abr. 25. PI. 


29. Bunb. 205. 
3 Brown's Par. 


to pay the rents and profits during her life, to Ca. 378, 


ſuch perſons as ſhe ſhould appoint, for her ſepa- 


rate uſe, and with which her huſband ſhould not 


intermeddle, nor ſhould the ſame be liable to 


his debts: and alſo directed, that his execu- 
trix ſhould, within ſix months after his deceaſe, 
out of his perſonal eſtate, pay to his ſaid truſ- 


tees, or the ſurvivor of them, 6,000/, upon 


truſt to place the ſame out at intereſt with his 


daughter's approbation, for ſuch purpoſes as 


ſhe alone, by any writing executed in the pre- 
| ſence of two or more witneſſes, or any writing 
pPurporting to be her will, notwithſtanding her 
coverture, ſhould direct, ſo as the fame ſhould 
be for her own ſeparate uſe, and not to be lia- 
5 ble to her huſband's debts or diſpoſal, and 
deviſed other eſtates to the ſame uſes, and 
died. And then, by articles between Sir 


C. M. and M. his wife, ſhe, in conſideration of 


| bis conſent to her deſire of living ſeparate, 
agreed that he ſhould have paid to him out 


of her ſeparate effects 10007. within three ca- 


lendar months then next following, with 200/. 


= per annum, parliamentary taxes deducted, for 


his life, payable quarterly. And it was thereby _ 


ſtipulated, that the agreement ſhould be made 


F . 


> TT & 1 


an order of court, and that the truftees ſhould 


conſent thereto, and that, until ſuch conſent 
and order could be had, the agent for M. and 
her truſtee ſnould give ſecurity by a bond of 


1000 J. penalty, conditioned, that either M. 


ſhould perform the articles on her part, and 
that ſuch order of court and conſent ſhould be 

had, or, that M. ſhould be delivered up again 
into the poſſeſſion of her huſband. And Sir 
C. M. covenanted that, on being paid the 


10007. and ſuch conſent and order being ob- 


tained, M. ſhould live ſeparate from him with- 


out moleſtation, and that he would give ſecu- 


rity for his performance of the articles, By 
an indorſement on theſe articles, made ſub- - 
ſequent, the ſame were affirmed, and a pro- 
poſal made for exchanging the 10001. for an 
additional annuity of 1001, per annum to the 


| huſband for life. On a ſuit brought after the 


death of M. for a performance of theſe arti- 
cles, it was decreed, that the articles were well 
| executed by M. purſuant to the power veſted 
in her by the will of E. her father, and that 
the ſame fhould be performed and carried 
into execution, as far as they remained unper- 
formed by her and her truſtees ; which decree 
was afterwards afirmed, with coſts, on an ap" : 


= peal to the houſe 80 Lords. 


And 
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"And a covenant in articles, entered into 


before marriage, that a wife ſhall have the 
diſpoſition of ſuch real and perſonal property 


as ſhe ſhall acquire during the coverture, is 
ſuch an agreement as a court of equity will 


ſupport, and render valid as to any equitable 


eſtate that ſhall accrue to the wife during the 


coverture. And any diſpoſition thereof made 
by her, although | it be without a fine, will be 


effectual to bar her heirs. . 


Thus where an indentute was executed pre- 


vious to the marriage of A. with B., reciting 
that B. was then entitled to a copyhold eſtate ** 


Wright v. Lord 


Cadogan, et al, 
6 Brown's Par- 


of inheritance and a rent-charge therein men- 


To tioned, and that ſhe had great expectations of 


a conſiderable acceſſion of fortune from ſeve- 


ral relations; and that A. not being 1 in the ac- 


tual poſſeſſion of any eſtate out of which any 


= proviſion might be made for her, it had been : 
Li agreed between them, that the faid copyhold 
; i lands and the ſaid rent- charge, ſhould con- 
LE tinue and be to the ſole and ſeparate uſe of 


B. notwithſtanding her intended coverture, 


and free from the controul or intermeddling 


of her intended huſband, and not to be ſubject 


real or perſonal, « or of any kind whatſoever, 


F *-. : which : 


EE to his debts; and that all ſuch eſtates, either 
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which ſhould or might deſcend upon or come 


to her during her coverture, or to her huſband 


in her right by deſcent, or by virtue of any 
- remainder or. reverſion, or of any deviſe, gift, 
or bequeſt, or by virtue of the ſtatate of diſ- 
tributions, or by any other meahs whatſoever, 


mould likewiſe be and enure to the ſaid B. 


for her ſole and ſeparate uſe, free from the 
controul of the ſaid A. and no ways ſubject to 
his debts, and to be applied and diſpoſed of, 
from time to time, as ſhe ſhould, by any deed 

or deeds, executed in her life-time, or by her 
laſt will and teſtament duly made and pub- 
liſhed in the preſence of three or more credi- 
dle witneſſes, direct or appoint, notwithſtand- 
ing her coverture; it was therefore witneſſed, 


that, in conſideration of the faid marriage, and 
for better eſtabliſhing and confirming the ſaid | 


agreement, the ſaid A. covenanted with C. 
and D. that he would, as ſoon as conveniently | 
might be, at the requeſt of the ſaid C. D. and 
B. execute and perfect all ſuch deeds, acts, | 
. matters, and things, conveyances and aſſur- 555 
ances, as ſhould be deviſed or adviſed by her a 
_ counſel, for better and more effectually ſecur- | 
ing the ſaid copyhold eſtate and rent-c harge, 
for her ſole and ſeparate uſe, notwithſtanding, | 


her coverture z and from time to time, as s often 1 


8 : as. 


ob 4 i 
as any eftate, real or perſonal, ſhould deſcend 
upon or come to the ſaid B. or the ſaid A. 


in her right, by deſcent, deviſe, bequeſt, or 
: gift, or by virtue of any reverſion or remain- 
der then limited, or afterwards to be limited, 
or by virtue of the ſtatute of diſtributions, or 
by any other means whatſoever, would execute 
and perfect ſuch deeds, acts, conveyances, and 
aſſurances in manner aforeſaid, for veſting the 
ſame in ſuch perſon or perſons as ſhe ſhould 


appoint in truſt for her ſole and ſeparate ule, 


and to be ſubje& to ſuch diſpoſition as the 
| aid B. ſhould, from time to time, and all 
times thereafter make thereof, by any deed or 
deeds, writing or writings, under her hand and 
ſeal, or by her laſt will and teſtament, duly 
made and publiſhed in the preſence of three 


or more credible witneſſes ; and that, until the : 


IN 
"Ml 


—_—_— 


add B. ſnould convey and aſſign the premiſſes 
nn manner abovementioned, it ſhould be law 
ful for the ſaid 2 and D. and the ſurvivor of 
them, or his executors, adminiſtrators, and aſ- 
ſigns, to receive the rents and profits of the = 
ſaid copyhold lands, and the ſaid yearly rent- 
charge, and alſo the rents and profits of all 


uch lands as might or ſhould deſcend upon 


or come to the faid B. 


as abovementioned, | 
during the intended coverture ; and alfo all 


3. ſuch 


— Y 
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: fach be eſtate as aforeſaid, and pay the 
fame to her, or as ſhe ſhould appoint, for her 
| ſeparate uſe, and ſubject to the like diſpoſition 4 
of the ſaid B. notwithſtanding her coverture, Z 
At the time of executing this deed, B. was 
entitled to the reverſion in fee of ſeveral eſtates 
veſted in truſtees, ſubject to an eſtate for life 
of W.S. and a limitation to his firſt and other 
fons 1 in tail. | 


B. being this entitled, duly executed in the 
: preſence of three witneſſes her laſt will and 
teſtament, or deed of appointment, in the na- 


ture of her laſt will and teſtament ; and, there- a 


by, after reciting her marriage articles, ſhe, 
by virtue of the power thereby reſerved to 
her, and of all other powers enabling her in 
that behalf, did limit, appoint, give, and de- 
viſe all her eſtate, Ec. as therein mentioned. | 
And the queſtion was, whether the articles 
executed on B.'s marriage, and her ſubſequent 
appointment, was a good and valid appoint- 


ment of her eſtate, as againſt her heir at lau. 


this. + DVR, 


C4 was 3 on behalf of the wie at 
law, that the proper and only methods of 1 
enabling a lane covert to _— of her i >. 
heritance 
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heritance by deed or will, or writing in nature 


of a will, operating as an appointment, were, 
either by a conveyance to uſes or truſts before 


the marriage, reſerving ſuch power, or elſe by 
fine, in which ſhe and her huſband joined after 
the marriage, with a deed to lead the uſes 
of it, reſerving ſuch power to her over the in- 


heritance veſted in the conuſees. But that, 


unleſs one of theſe methods was taken, her 
will of real eſtate would be void as an inſtru- 
ment or conveyance, and could not bind her 
| heirs. That, in the preſent caſe, the power 
reſted only upon articles between huſband and 


wife, without any eſtate veſted in truſtees, out 


of which an appointment, by virtue of the 
Z power, was to enure. That B. might have | 
appointed her eſtate as againſt the huſband 
and his heirs, to whomſoever ſne thought fit, 
the articles being made for valuable conſider- 
ation, as againſt the huſband and thoſe claim- 
ing under him: but chat, as between her own. 
heir at law and the deviſees, it was a queſtion _ 
merely between volunteers, and conſequently N 
they could claim no aid in equity to ſupply a 
defect in the capacity of the teſtatrix, as a 
10 married woman, to make her will, when ſuch 1 1 
WW will muſt take effect as an appointment in 


execution of che power, or not at all; and the 
F 4 power, 


TY 
power, in this caſe, remained only in covenant 
between her and her huſband, without depend- 
ing upon any eſtate veſted in other perſons, 


out of which it could take effect. On the 
other ſide it was contended, that the legal 


eſtate in the hereditaments deviſed was then 


outſtanding in truſtees, and therefore no for- 
mal conveyance of it was by any means ne- 
ceſſary as ſuch conveyance could not affect 
the legal eſtate, or have any legal operation; 


it could amount only to a direction to the 


4 truſtees to become truſtees thereof for ſuch 


| perſons, intents, and purpoſes, as ſhe ſhould 


by deed or will appoint, And as B.'s intereſt 
vas only equitable, the general agreement and 
intention of the parties, clearly and indubita- | 
bly expreſſed in the articles, were equally as 
ſtrong and binding as an equitable convey- 
ance; and did, in effect, amount to a direction - 
| to the truſtees and their heirs, to ſtand ſeiſed 
of the reverſion in truſt, and for the benefit of 
ſuch perſon and perſons as ſhe ſhould appoint, 
and in the mean time for her ſeparate uſe, ex 
cluſive of her intended huſband : and eſpe- 
cially as he, by the articles, covenanted to do 
all neceſſary acts, to enable his wife to make 


any ſuch diſpoſition or appointment of her re- 


: verſion as ſhe ſhould think fit, either by deed 


or 
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equity, to do all neceſſary acts for authenti- 


cating and eſtabliſning of any deed or will 


which ſhe ſhould make concerning the ſame. 
And upon theſe grounds Lord Northingtou 
decreed in favor of the deviſees and ſupport 
of the appointment. Which decree was af- 
firmed on an appeal to the houſe of Lords. 


And the law is now held to be the ſame, in 
r eſpect to ſeparate property ſo circum dance. 


in which a feme covert has a legal eſtate; this 
was ſo determined in the caſe of Rippon and i 
Haudin. There a woman was entitled to a 
4 2 legal eſtate in lands, and her huſband, pre- 


or vil; by which covenant he was Wound in 


Rippon v. 


Hawdin, in 
Cm: 


vious to his marriage with her, gave bond to 


truſtees, conditioned that ſhe ſhould have 
— power, by will, to diſpoſe of her eſtate. She 5 
4 : : accordingly did ſo. And Lord Camden decreed 
5 14 the heir to be a truſtee for the deviſee, ob- 


ſerving that this caſe was not to be diſtin- 
guiſhed from the caſe of * and Cadogan, f 


PRs... 15 * 
1 8 
3 * x 2 8 
f 4 4 12 7 2, 
Wy ; 


And a fone covert may, by acts done after 
the coverture is determined, render an agree- 


EE | ment reſpecting herſelf, made whilſt ſhe was 
der covertare, binding upon her property 


by 


1 by relation; becauſe acts done after the be- 
coming a widow will bind. 


8 Thus where a proviſion was made by Sir 
cited 2 Vernon Edward Moſeley for his lady, in lieu of her 
PO Jjointure, by articles during her coverture, and 

ſhe, after the death of her huſband, entered 
only on forty-ſix pounds per annum, part there- 
of; ſhe was held to performance of the whole 

5 | articles. : | 


Goodrizht, left. So, where a mortgage, in che form of * 


8 5 * leaſe, had been granted of a feme covert's 

bete 15. 5. C. eſtate by the huſband and wife, and, after the 
„ huſband's death, the deed being in the hands 

of the mortgagee, the wife had directed the 
= tenants in poſſeſſion to attorn to the mort- 
| 3 gagee, had ſettled with him for the balance I 
of the rents, ſtiling him mortgagee, and ha 
not queſtioned his poſſeſſion for a number of 
years; the court of King's Bench were unani- 
mouſly of opinion, tliat the conveyance in this 
caſe, though in the form of a leaſe, was in ſub- 
ſtance a mortgage ; and not being within the 
reaſon for which leaſes by a feme covert were il 
held to be only voidable, was abſolutely void 7 
on the death of the huſband; but that the 
acts done by the widow, the deed being in 
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— Joined, and as a feme ſole, 


11 

the poſſeſſion of the mortgagee, were tanta- 
mount to a re-delivery, which, without a re- 
execution, was equivalent to a new grant. 


And there are ſeveral caſes in which a 
feme covert may, even at law, contract, and 
thereby entitle herſelf to or become the ſub- 
ject of an action, without her huſband may 


* 5 


Thus if a huſband has abjured the realm, 1 Bac. 22 
1 Roll. Rep. 300. 
or is baniſhed, he is thereby civiliter mortuus. Jenk. Cent. 4. 


_ 1 Com. Dig. 18. 
=_ And he being diſabled to ſue or be ſued in e 
W right of his wife, ſhe is, in ſuch caſe, con- ; 
IT ſidered as a feme ole ; for it would be un- 


5 reaſonable that he ſhould be remedileſs Mn - 
ber part; and equally ſo on thoſe who had 
any demands on her, that, not being able to 
have any redreſs from the huſband, ey ſhould 


I not have any againſt her. 


And a wife, being 1 in ſuch caſes | 


as a | Widow, 18 ſuable on her general con- 


Thus ing Kae the Third 1 a Moore hed. . 
guare impedit againſt the lady of Makgavers, r 


fol. 1 Co. 


to which ſhe e pleaded that ſhe was covert of | K. * 


baron i 


Counteſs of 
Portland v. 
8 Fee, | 
2 Vern. 104. 


Vide Co. Bank. 
Lew 26. 1 Bac. 
Abr. * : 


| Y ide Es. Litt. : 


1 


baron; whereunto it was replied for the king, 


that her huſband was put into exile; and 
thereupon ſhe was ruled to anſwer, So King 
Henry the Fourth brought a writ of right of 
Ward againſt $iby/ Belknap, who pleaded that 
ſhe was covert baron, to which a like reply 
Was made by the king. And Gaſcoigne, C. J. 
0 aſſenſu ociorum, awarded chat the ould 


anſwer, Bo 


36 it is ſaid in Moore's Rep. fol. 666. Ca, 


910, that after a divorce a thoro et menſa, che 
| wite may ſue alone without her baron. OE 


OR it was | held; in the caſe of the Counteſ e 
of Portland and Podgers, that where the huſ- 
band was, by act of parliament, baniſhed for 
life, the wife might in all things a& as a feme 

| ſole, and as if her huſband were dead; and 
that the neceſſity of the caſe required that 

the ſhould have ſach youre ; 


And, in the caſe 4 Sparrow and Caruthery, 
Mr. Juſtice Yates thought tranſportation, al- 
though but for ſeven years, to be ſuch an ab= 
ſence of the huſband, within the reaſon of the 
caſes of abjuration, Ec. as that the wife might, 


during that period, be ſued alone. 


And 
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FER. 
And Lord Holt was of opinion, in the cafe 3 bog 
of Darly and the Ducheſs of Magarine, that, aym, 1 


if a woman matried an alien enemy, ſhe would 
be chargeable as a feme ſole for her debts and 


contracts, as much as if her huſpand had ab- 
ured or been baniſhed. . 


$6 by the cuſtom of Lavdel, if a ſeme trades to Mod. 6, 


by herſelf in a trade with which her huſband | 
does not intermeddle, ſne may ſue and be 
5 ſued as a a feme ſole. 


ot late years ſome other caſes likewiſe have | 


deen conſidered, even at law, as exceptions 
out of the general rule, that a feme covert is 

| under an incapacity of entering into a general! 
engagement to bind herſelf or her | property; _>_ 

upon the ground of there being cafes begotten 


by the practice of modern times, which are 
not within the ſpirit, although they are within 


the letter of the rule. The inſtances alluded. 
to are thoſe, wherein it has been held, that a 
feme covert, living as feme ſole on a ſeparate 
_ maintenance, allowed her by her huſband on a 
ſeparation after marriage, ſhall not be per- 
mitted, if ſhe gain credit in that character, ta 
plead her coverture, in order, thereby, to pre- 
vent her creditor from recovering his debt. 


"The 


| Ringſtead v. 
Laneſborough, 
Hil. 23 _ 3. 


- Coke' 8 Bank. 


%- 


Fey = 
The firſt caſe of this kind was that of Ring- 2 1 
ſtead and Lady Laneſborougb, which was an ; 
action brought by the plaintiff againſt the de- 
fendant for goods fold by him to her. The 
_ defendant pleaded, that at the time of the 
_ promiſe ſhe was covert baron of Lord Laneſ- 3 
borough, a peer of Ireland, who was ſince dead, 
To this plea the plaintiff replied, that the .Y 
defendant lived ſeparate from her huſband, 
they having been parted before the promiſe 
made, and that ſhe, by a deed of ſeparation, 
had a large ſeparate allowance, which was 
duly paid. And that the defendant lived in 
| England and her huſband in Ireland. To which 
replication there was a demurrer. Lord Manſ. 
field delivered the judgment of the court in 
favour of the plaintiff, but expreſsly declared, 
_ that his opinion was founded on all the circum- | 
Nances of the caſe taken together, and would 
_ only be an auth, rity in a caſe circumſtanced ex- 
attly fi milar to the preſent. The circumſtances 
were, that the wife lived ſeparate from the 
| huſband, and had a ſeparate maintenance, he 5 
0 being. in Ireland, ſhe in England; that ſhe wx 
acted as a feme ſole, and it was a fraud in ? 
her to attempt to avoid her contracts by this 1 7 
defence; that this agreement, though between | 
huſband and wife, bound each of them as ef- 
beau 
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- KB 79 1 
"TE fettually as if they were ſingle. That the wife, 
onder this agreement, had a property of her 
own; that ſhe was under no power even of 
her huſband; that the reaſon of her incapacity 
ceaſed; the creditor could not ſue the huſ- 
band; that when ſhe contraſted, ſhe did it as 
a ſingle woman; that after having got credit 
as a feme ole, ſhe never ſhould be permitted 
do ſay, that ſhe was married; and more par- 
% WW cicularly when the conſequence was not to 
make another perſon liable, but to prevent 
the creditor recovering his debt at all. "Thar 
there was no caſe preciſely in point, and there- 
fore the court muſt make a new precedent, 


W from reaſon, — and | analogy to the 
= authorities. 


In | he left mentioned caſe, the huſband's 
being reſident abroad was relied upon as a 

= frong circumſtance, forming an analogy -be- 

W tween that caſe and the caſes which had gone 
before of perſons exiled, : abjuring the king- 
dom, tranſported, or the like, But the . 
loving caſe takes a broader ground, it having 
1 been therein held, that where the buſband is 
1ꝙ0t himſelf liable to his wife s debts, his being | 
within the kingdom will make no variation. 
Therefore, where an action was brought for Barwell 
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goods ſold and delivered to the defendant, and 
ſhe pleaded coverture: it was replied, that 
the defendant lived ſeparate and apart from 
her huſband; that ſhe had a competent ſepa. | 
rate maintenance regularly paid; and that the BE 
goods, mentioned in the declaration, were fur- 5 
niſhed for her ſeparate uſe and ſupport. There 
was a demurrer to the replication, and judg- 
ment for the plaintiff. The court obſerving, 
that though ſtreſs was laid upon the huſband's 
being abroad in Lady Laneſborougb's caſe, yet 
that made no difference, for that the principle 
of the judgment in that caſe was, 1 that the 


huſband Was not liable.” : 


The two foregoing caſes, it it is ; obſervable, 5 
aroſe upon actions brought to recover the 


price of necęſſaries purchaſed by femes covert, 


who were ſeparated from their huſbands, and, 


on their ſeparation, furniſhed, by agreement, 
with che means of maintaining themſelves. 


But the dodtrine of the capacity of a feme i 
covert, ſo circumſtanced, to bind herſelf, at ! 


common law, by her aſſent to contracts, has 


| been i in a later caſe carried till further; to an 


extent indeed, which, if it can be ſupported 


upon principles of law, will. leave her, as to 
3 e E "48 


L Br | 
her moral capacity of contracting, in all 
reſpects in the ſame ſtate, as if ſhe were a 
feme ſole. : 


T he caſe alluded. to is chat of Corbett Cover Pod 
againſt Peelnitz, the declaration in which Rep. vol. i. 5. 
ſtated the following facts: That An, before 
her intermarriage with Baron Poelnitz, was 
the wife of Lord Percy. That, after their 
marriage, a ſeparation took place by mutual 
8 agreement, and Ann had a competent main- 
= tenance of 16001. per annum ſettled on her 
by decd. That then un (whilſt ſhe was fo 
covert with Baron, and whilſt ſhe lived ſo 


ſeparate and apart from him, and whilſt her 


= 5 | maintenance was duly ſecured a and paid Ss 
RE her) in conſideration that Corbett, the 8 
| [EE tif, at the ſpecial inſtance and requeſt of 
i Ann, and for and in conſideration of the ſum 
Y of gool/. paid by Chambers to Aun, had then 
and there become held and firmly bound, 
= together with Am, to Chambers, by their Joint 
c and ſeveral bond in 1800 J. conditioned for 
t wle payment of an annuity of 150 J. during 
TY 9 the natural life of Ann ; and had allo, at the 
in 3 by: | like ſpecial inſtance and requeſt of Ann, to- . 
4 ME gether with her, executed a warrant of attor- 
ney for confeſſing Judgment on the bond for 
8 18001. 


EE 
1800. and coſts of ſuit, at the ſpit of Cham- 
bers, undertook and promiſed faithfully to in- 
demnify Corbett againſt the ſaid bond, and 
warrant of attorney, That afterwards, and 
after this promiſe, the marriage between Anu 
and Lord Percy was diſſolved by act of par- 
liament, by which the fame proviſion of 
16001. was continued and ſecured to her for 
life. That afterwards, Ann was married to 
Baron Poelnita. That after this marriage, 
2621. 10s. became payable to Chambers, by 
virtue of the condition of the bond for one 7 
year and three-quarters annuity, whereupon 
judgment was entered up on the bond for the 
18001. and 635. coſts; and thereupon Cor- 
bett, to prevent his being taken in execution, = 
had paid the 2621. 105. and [75 193, £08; ; 
yet, that Baron Poelnita and Ann had not 
paid him the ſame, or indemnified him againſt 
the payment thereof. A verdict being given 
for the plaintiff, a motion was made in arreſt 
of judgment, upen the ground, that, although 
in modern times the law allowed a woman 
to have a ſeparate maintenance, yet that was 
only an exception to the general rule; and 
extended no further, than to enable the wife 
to provide herſelf with neceſſaries; that this 
fund, being given for neceſſary maintenance, 
therefore 


=> 


1 
thetefote was only liable for neceſſaries; that 
although the court had gone ſo far, as to 
ſay, when a wife agreed to receive a ſeparate 
maintenance, ſhe ſhould be anfewerable for ſuch 
maintenance; yet that did not prove that ſhe 
= was ſo much a feme ſole, as to be able to 
L make or bind herſelf by every ſpecies of 
U contract. The court gave their opinions ſe- 
| parately on the queſtion. Lord Mansfield 
| ſaid, that the facts laid in a very narrow com- 
paſs, and admitted of no doubt. Lord and 
Lady Percy, by a deed, mutually agree to live 
b | ſeparate; neither can break this agreement; 3 
and a large maintenance is ſettled on her 
for her own private ſeparate uſe, as a feme 
ele to all purpoſes, the ſame as if ſhe were 
8 9 | unmarried. The claim upon which this 
action is founded, is of a moſt meritorious 
nature. Lady Percy applied to the plaintiff ; 
__ he conſidered her as a feme ſole, and became 
; : Is ſurety for her: ſhe promiſed to indemnify 
. him; and the contract was concluded, under 
gaga firm belief, on both ſides, that it was per- 
- fectly valid and binding. In Juſtice, then, 
aue ought to pay this debt. But then, to 
encounter this, there is a rule of poſitive | 
law, which is to be adhered to and preferred, 
though in ſome particular caſes it may ſeem 
1.45 8 oe. 


= 


34 1 


productive of hardſhip and oppreſſion. By 
this general rule, a married woman can have 
no property, real or perſonal. Her contracts 
are entirely and univerſally void; for her 
contracts, even for neceſſaries, are the con- 
tracts of her huſband: ſhe cannot be ſued, or 
be taken in execution. This is the general 
rule. But then, it has been properly ſaid, 
that as the times alter, new cuſtoms and new 
manners ariſe : theſe occaſion exceptions, and 
Juſtice and convenience require different ap- | 
plications of theſe exceptions, within the prin-„ 
ciple of the general rule. The queſtion then 
is, whether it is ſo here? whether, under 
the circumſtances of the preſent caſe, a mar- 
fied woman ſhould, or ſhould not, be ſued 
folely ? Exceptions have been made in this 
very caſe, Where a huſband 1 is in exile, or 
has abjured the realm, and credit has been 
given to the wife alone, juſtice ſays ſhe muſt ; 
pay, for the buſband cannot be ſued. So it is 
in the caſe of tranfportation, though the caſe 
is not exactly the ſame; for, there, the ab- _ 
| ſence is only temporary, becauſe the huſband 
may come over, and be ſued afterwards. 7 
Why, then, | is it ſo eſtabliſhed ? ? becauſe the | 
wife acts as a ſingle woman, gains credit as 
ſuch, receives the benefit, and ſhall be liable 


F . to 


„ 
to the loſs; and where ſhe has an eſtate to her 
Abit uſe, in Juſtice ſhe ought to be liable TO 
THE EXTENT OF IT. In modern days, a new 
mode of proceeding has been introduced, and 
deeds have been allowed, under which a mar- 
EE ried woman aſſumes the appearance of a feme 
_— | ſole and is to all intents and purpoſes capa- 
—_— ciated to act as ſuch. In the ancient law, 
there was 10 idea of a ſeparate maintenance; 
but when it was eſtabliſned, what ſaid the 
courts? that the buſband ſhall not be liable 
_ cv for neceſſaries ; and they ſaid ſo, becauſe = 
EH convenience and juſtice required it, In the 
8 A preſent caſe, no diſtinction has been taken at 
the bar, whether ſuppoſing Lady Percy to be 
liable, her ſecond huſband is ſo; and they 
have done right, for ſo he muſt certainly be. 
The only queſtion then is, whether a woman 
married, but living ſeparate from her huſpand 
by agreement, having a large ſeparate main- 
tenance ſettled on her, continuing notoriouſſy 
to live as a ſingle woman, contratting: and 
getting credit as ſuch, and the huſband not 
being liable, ſhall be ſued as a fene ſole? I 
think ſhe ſhould; it is juſt that ſhe ſhould be 
ſo. I am of opinion, that the preſent caſe 
is determined by the two late ones which 
have been cited (viz. Ring Atcad and Lady 
G 3 HR; . 
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Vide ſupra 
Lady Laneſbo- 
rough's caſe, 
ſaid by Lord 
Mansfield to be 
only an autho- 
rity in a caſe 
circumſtanced 


3 itſelf, 


Quere of this 
3 vide | 
Arn. 


draw a preciſe line, 


- ↄ 
ann and Barwell and Brooks) which 


do not reſt upon one or two circumſtanceg 


as contended, but upon the great principle 


which the court has laid down, © that where - 
exattly funilar A woman has a ſeparate eſtate, and acts and 
receives credit as a feme ſole, ſhe ſhall be 
liable as ſuch.” There is the ſame juſtice 
in this caſe, nor can I ſee any difference be- 
tween them. Willes, Juſtice, concurred, | 


| Aburh, Juſtice, It "REY to me, that ta 


decide the preſent queſtion, we need only 
conſider the reaſons on which the! incapacities 
of a feme covert are founded z not on the 
fame ground as thoſe of an infant, whoſe | 
diſabilities ariſe from a want of diſcretion z 
but firſt, becauſe ſhe has no property; and 
ſecondly, becauſe it would be unreaſonable ta 
permit the wife to affect the property of her 
huſband, except where he will not allow her 
1 neceſſaries; in which caſe her contracts are 
tlie contracts of her huſband, Now, where 
a woman has a ſeparate maintenance, and 
the huſband cannot be charged, it follows 
naturally that ſhe muſt ; and if fo, we cannot 
and ſay, ſhe ſhall be 
liable for this, and not for that; for her in- 


capacity, ariſing from want of property, 
being 


246% 


* 1 2. : 4 
a £ 55 xk 


FT 
being once removed, ſhe is, in my opinion, 
ſuable for all. But if, as was ſuppoſed, ſhe 
were only liable in reſpect of her ſeparate 
maintenance, ſhe could not be liable gene- 


Vide ſupra in 
this caſe, contra 
per Lord Mans- 


rally, but only ſo long as the maintenance 


continued, after the manner of an executor, 
as long as aſſets remain in his hands. That, 


however, cannot be: if ſhe exhauſt her whole 


fund, it is her own folly, but does not render 
her leſs liable. As to her being only liable 


vide contra inf. 


in reſpect of her firſt ſettlement, ſuch a 


== doctrine was never before contended, If ſhe 
be liable at all, ſhe is liable generally, and 
E : | that not only for neceſſaries, but for all con- 
4 ' jrafts. I think the other two caſes govern 
= this, and that the rule for arreſting g judgment ; 
WW muſt be diſcharged ; for ſhe gained a general 
capacity to contract debts, and conſequently 5 
0 : | her ſecond huſband takes them; for he takes . 
1 her c cum onere. : 


=—_ Buller Juſtice. The only conſiderable 


. that of Ring ſtead and Lady Laneſborough, is 
we non-refidence of Lord Lanęſborougb: 


but that is entirely done away by what the 


J 2 d | court ſaid in Barwell and Brooks, that it 
1 made ng fort of difference whether the 
1 | huſband J 
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ſelf by her acts 
under 5. | 


4. 8-3 


; huſband was in England or not, for he was 
not liable; which was the great principle that 
influenced the deciſion, and not his local 
ſituation. Hence, then, we have only to 
- conſider, whether it is poſſible to draw the 


: line, that the wife ſhall only be liable for ne- 


Vide this cafe 
_ Infra, where 
De Grey C. Juſt. 


and Blackſtone, 
are clearly of 

opinion, that a 
feme covert 
cannot bind her- 


3 Quere, ar 
this be a true 
Principle. 


| Quare, de 1 | 
95 vide ö ſupra. = 


ceſſaries. The opinion of the two judges i in 


Hatcbelt and Baddeley went wide of it, and it 


has never been much preſſed : but I thnk WR 
the objection has no force, for if ſhe has a Mil 
power of contracting, it muſt be a general 3 
one. A diſtinction has been made as to the Mi 
fund that is liable; and it has been aſked, 1 
what if ſhe alien the whole ? The argument, ; 
| however, ſtops ſhort; for it ought to have 
ſhewn, that the huſband would again become 
liable in that caſe : but there is no colour to | 
ſay, that, if the wife ſpends the whole of her 
| ſettlement, her huſband ſhall be liable even 
for neceſlaries. As to the prudence of the 
meaſure, that is mo ground on which the 
court can found their deciſion, In Lady 
Laneſborough' s caſe, the only queſtion was, MY 
whether ſhe could acquire a capacity to con- E 
tract? it was determined ſhe could; and, 
therefore, as I think that caſe muſt govern : 


the preſent, I am of opinion that the plaintiff 


my recover. „ 


I havg 


1 89 ] 
1 have ſtated the arguments of the court in 
the above caſe at length; becauſe, if the de- 
ciſion which was founded upon them can be 
ſupported, it eſtabliſhes a principle, upon the 
foundation of which a feme covert may, at 
law, execute inſtruments, give bond, confeſs 
a judgment, enter into contradls under ſeal 
by way of covenant or otherwiſe, and act, to 
all intents and purpoſes, as a ſingle woman. 
For the action here brought, proceeds upon 
the ground that Corbett, the ſurety, has paid 


= the money on account of the principal, and 


1 | has thereby diſcharged the principal from the | 
debt; upon which the law raiſes an implied 


contract, whereby the principal is ſuppoſe * 


to have bound himſelf to indemnify the ſecu- 


= rity. "The conſideration, then, upon which 


this implied contract is raiſed, is the diſ- 8 
charge of the principal. Bux the principal 


_ cannot be ſaid to be diſcharged from that, to 


| which ſhe never was liable; conſequently, if 
tis deciſion be law, it muſt be on the ground 


= that Lady Percy was bound: the neceſſary 


inference from which will be, that a woman, 


00 circumſtanced, may bind herſelf at com- 


mon law by bond. And if ſhe can bind 


_— herſelf at law by bond, ſo may ſhe likewiſe : 


by any other inſtrument under ſeal, 


But 


Vide Norton V, 
Turvill, 2 P. 
Will. 144. S. C. 
. Supra, 1 Bac. 
Abr. 693. 


N go 1 
But it has been again and again adjudged, 


that a bond given by a feme covert, is, at 
common law, ipſo facto, void, and ſhall neither 
bind her nor her huſband. Then, as the im- 
plied contract, upon which the action brought 
by the ſurety is founded, reſts on the ſurety's 
: having diſcharged the expreſs contract, and as 
a void contract cannot be diſcharged; me 
being no diſcharge, there is, in this caſe, no 
conſideration to ſupport the aſſumpſit; but it 
mult reſemble the caſe of forbearance given 
to an infant upon his bond, which has been 
decided to be no conſideration to ſupport an 
aſſumpſit, the infant not being liable to pay 
at the time of the lorbearance. 


But it is fad, although it be true that it is 


a rule of 2 tive law, that a married woman 
can have 10 property real or perſonal, Py 
that, therefore, her contracts are entirely and 
univerſally void; yet, that modern times have 
introduced new cuſtoms and manners, and 
| that deeds have been allowed, under which 
married women aſſume the appearance of 
femes ſole, and are to all i intents and purpoſes 
: capable t to at as > ſuch, : | 


2 T he term modern times is a relative term, 


8 


Pr - 1 . n EA A - * 
7 5 TY" OS . r n £ I © My” 
R 1 = Ne * * 8 Ta Pa De Po EN, 3 5 A 
- Can = 85 U . 8 8 83 n Re 1 . Ie = AS 5 Ge EA ens Fo 8 222 7 
2 r De Bb, Bos Rene I FFF EE Aerts fs a I BE Vx Boa 8 r 2 7 
77ͤ EEE Os i I es I SIE, 8 ooo e Dir Ne . f r 
2 I > 0 3 df Bas p 7 Fig "x N x 3 2 — * 2 NN 8 1 — 2 


— l 91 1 
12 yague in its nature, that one is at a loſs to 


affix to it any certain idea. It is true that 
the common law had no notion of diſtinct in- 


IVE tereſts between huſband and wife, oyer which ; 
= 1 ſhe could have a general diſpoſing pow er: 3 


and it is no leſs true, that the notion of a 


2} erte maintenance has been recognized in 
3 equity from very early periods; for courts of 


2 7 that deſcriprion have univerſally interpoſed i in 


controuling and overlooking the application 


of this ſpecies of property, and making de- 


crrees reſpecting it for more than a century. 


But Perkins, Whoſe writings were compoſed 


2 and publiſhed ſo early as the reign of Edward 
we 6th, expreſsly lays it down, hat, if there 

6. o/difference betwixt the huſband and wife, by 
= | reaſon whereof certain LANDS of the nuSBanD 
: T are ASSIGNED unto the wife by the friends of the 


1 Chan. Rep. 
44. 164. Finch's 
Rep. 56, 73. 755 


Perk. 4. ſer. 8. 


aleand and by bis aſſent, and the wiſe grant a 
ee charge to be iſſuing out of the ſame lands 


= rio 4 e the ** 15 VOID, 


—- i 4 is true, . it is only i in very late times, 
ca courts of law have ſupported actions 


1 againſt married women, unleſs in inſtances Z 
= where they have been conſidered as under a 


SS civil widowhood ; which differed from the 


7 caſe of a ſeparate maintenance, in as much as 


_ a Cparation 4) 4% of law, and, 


$ I 3 Fa 
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therefore, a woman, fo circumſtanced, was 
entitled to ker dower or Jointure, and was, in 
_ conſideration of law, to all intents and pur- 
poſes, a ſingle woman; whereas the rights of 
the huſband of a woman having a ſeparate 
maintenance, to all other intents and pur- 
| poſes, except as to the diſpoſition of that main- 
tenance, remain as they were previous to ſuch 
a ſettlement. He is entitled.to any property 
ſhe acquires by gift. He may releaſe a 
legacy bequeathed to her. He will be en- 
titled to the rents and profits of a real eſtate 
deſcending upon her. She remains under the 
ſame incapacity of diſpoſing of her real eſtate, 
nor can ſhe contract as to any part of her 
perſonal eſtate, not comprized within her ſepa- 


rate maintenance. . 


It! is alſo alledged, © that as, where a woman 
| has a ſeparate maintenance, the huſband can- 
not be charged, it follows naturally that ſhe 
muſt. If the reaſon why a feme covert is 
not ſuable for contracts entered into by her, , 
were, that her huſband is ſo chargeable, the 
| contrary propoſition might be fairly inferred, 
where the huſband is not ſo. But as the prin- | 
ciples upon which a feme covert's incapacity | 
is founded, are quite of another nature, ſtating 
N " the 


tour 


the true principles will evince the weakneſs of 


| ſuch an argument. ND” 


T he diſability of a bete covert to contract, 


want of powER to aſſent ſo as to bind herſelf, 


9 ſhe having, in confideration of lat, no will of 
EE ther own, her will being, by the marriage, ſub- 


E N ject to that of her huſband. Secondly, For 
WW want of power to bind her huſbahd. Thirdly, 


For want bot Oy. 


BY the's common law a wife is diſabled to 


: ; make any grant, contract, or bargain, without 
1 the authority, allowance, and conſent of her | 
=_ huſband. And if a feme covert make a con- 
tract | in the market, or elſewhere, even for 

S bread to maintain the family, and it be found 


expreſsly to have been made without the allow- 


_ ance or conſent of her huſband, the contract is 
void, and ſhall not charge him, even although 
it be expended in the houſehold of the huſband. 
But if the wife, cohabiting with the huſband, 


ariſes from three circumſtances: Firſt, For 


Old Nat. Brew. 


62. 21 H. 7. 40 
b. Pl. 64. Bro. 


Abr. tit. Con- 


tract 19. 1 Roll 


Abr. 351. (E) 


Pl. 5. 20 H. 6. 


21. 1 Mod. 
Rep. 126. Fitz. 
Nat. Brev. 277. 


WS 


has a general licence from him to buy neceſ- 


_ farics, her contracting (without being particu- 
: I larly authorized as to the time) for neceſſaries 
bor herſelf, her huſband, her children, or her 


family, i is evidence to a Jury to find the aſſent 


ful 


of the böten unleſs the contrary be Tp 


preſsly ſhewn ; becauſe it cannot he reaſon- 
ably preſumed; that any man would deny his 
aſſent to have the neceſſities of his family 
ſupplied. It is true that a wife ought to be 
maintained, and it is the more neceſſary that 
it ſhould be fo provided by our law, as it 
takes away all property from her, by which ſhe | 


might provide for her own ſubſiſtence ; there- 


fore, if her huſband turn her out of doors, 
the law implies that he gives her credit for 


common neceſſaries, and to that extent con- 


fiders her contracts as his. But in neither 
of theſe caſes is her right to be maintained, | 
| founded either on a right ſhe has to contract 
for herſelf, or on a power the law gives her 
to charge her huſband by way of contract, : 


but there muſt in both caſes be his aſſent, | 


either expreſs or implied. The contract muſt 


be his, and not her contract. And therefore 
it is that, upon her departure from him, ſhe 4x 
cannot bind him, even by her contract, for 
common neceſſaries; for, from the moment 
ol her ſeparating herſelf; all evidence of the 
_ conſent of her huſband to maintain her ceaſes, | 
and the obligation ſo to do is alſo at an end. 


But if the propoſition put by the court in 
Me ee ooo oy ³˙ꝗA od Moe the 
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Fl 
te Baroneſs Poelnitz's cafe were true; v/z. 
« that when the obligation in the huſband to 
maintain ceaſes, the capacity of the wife to 
contract begins,” a wife, on her departure 
from her huſband, would inſtantaneouſly be 
bound by any contracts ſhe ſhould make. 
But the law is otherwiſe ; for, though the act 
ok departure deſtroys the evidence of the huſ- 
3 = band's conſent to her having neceſſaries, be- 
cCaauſe it would be unreaſonable to bind him 
by an implicit conſent to keep two houſes; 
it does not diſſolve the marriage, or reſtore to 
ee wife the power of volition, which, n 
Mm the time of the intermarriage, the law, chat 
= | looks upon the huſband and wife as one per- 
ſon, and, therefore, allows but one will be- 
tween them, which it conſiders as placed in 
the huſband as the fitteſt and ableſt to pro- 
vide for and govern the family, deprives her 
of. And when it is conſidered, that the law 
gives to the huſband the abſolute power over 
ber perſonal property, and the government 
and direction of her real property during the 
= coverture, it is but reaſonable that, as her de- 
WW parture does not reſtore her power over thoſe, 
neither ſhould it ſubject her to her contracts, 
which, without her property, ſhe muſt be in- 
capable to diſcharge, Many caſes might be 
1 5 5 
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Salk. 118. 


| Strange 875. 


SW 4 
put to ſhew that It y NO means follows, that 
the huſband's being diſcharged makes the 


wife chargeable. Ex gratia, if a woman, re- 
ſiding with her huſband, take up goods, as 


ſilks or muſlins, and pawn them before they 
are made into cloaths, the huſband is not 
bound to pay for them, becauſe they never 


1 Roll Abr. 
350. E. 1. 8. 


came to his uſe. Yet no man will fay that 
the wife is therefore liable. So if a woman 
borrow money, and cloath herſelf in a better 


| manner than her rank requires, although this 
comes to the uſe of the huſband, becauſe the 


wife muſt of neceſſity be cloathed, yet the 
cloaths being beyond her eſtate, her huſband i 
ſhall not be chargeable with the money. And 
if a wife buy any thing, the huſband ſhall not 
be bound to pay for it, unleſs it come to the 
ulſe of the huſband. And yet in neither of | 
| theſe caſes ſhall the wiſe be liable. And Lord 
Chief Juſtice Raymond held, in the caſe of 
1 Child and Hardiman, that if a woman elope 
5 from her huſband, though the does not go 
away with an adulterer, or in an adulterous 
manner, a tradeſman truſts ber at his peril, 


2 Blackſt. 1079. 


and the huſband i is not bound. 
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Hatchet and CPs, wn down the law in 
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theſe forcible terms. No act of the wife 


can ever make her liable to be ſued alone. 


If ſhe can be ſued, ſbe can ſue, acquire pro- 


perty, releaſe actions, execute deeds, Sc. WHICH = 
WOULD OVERTURN FIRST PRINCIPLES.” And 


Blackſtone, I; ſaid, te that it ſeemed to be 


ſuppoſed by the argument, that if the huſ- 
band was not bound to pay this debt, it fol- 
lowed that the wife might be compelled 
alone. But this was no legal conſequence. He 


thought, in the then preſent caſe, IT covLD 
NOT BE RECOVERED OF EITHER. And he 
was clearly of opinion, that in no caſe could 
any feme covert be ſued alone, except in the 


attempted to ſue alone, did it with the addi- 


tion of Widow. The contrary doctrine mili- 
tated againſt the FIRST PRINCIPLES of the 
Engliſh law, which conſidered the woman's | 


—_0 Known excepted caſes of atjuration, exile, and 
. be like, where the huſband was conſidered as 
dead, and the woman as a widow, or elſe as 
3 divorced a vinculo. And therefore Elizabeth 
Wilmot, whoſe huſband was abroad when ſhe 


Co. Litt. 133. 
Moore 851. 


powers, nay almoſt her very being, as ſuſ- 


pended during the coverture. Her contract 


1 Sid. 1 20. N | 


was merely void ſo as to bind herſelf, ſaid all fe 


the judges in Manley and Scot, She and her 
huſband * ind non ef fattum to her 
H donc. 


Salk. 7. 6. Med. ; 
311. 2 P. Will, 
144. | | 


mi 
wt - 


— ——— > 
— . 

= — 22 * 
— 


= 2 * you 
r TEST Re Bc RA 
+ — 2 . Oy a 
ns 3 TINS K 
* 1 8 — — 
a r — 


— — — 
— >. 


— — - SIS. 2 — — — — 2 1 Py * — x -_—> — 2 = Ty - — 2 — — — = — - l 
— r — 3 — —— — — —é—%dQ — — - — 
i — . 22 — - I - — - - — — — — — = - — 7 — N ns _ 
— E — . — — — - _ — = — — — —— 8 - - — * _— = 
: - : - na = w - D. 1 
7 1 = ” On E * — — , 2 2 — * var ems or 8 _ *% ef ps veer; ; 
— — — a wo . * - OA LANE bY ORG * — ＋ en < 4 — — 
— mem, __ wo a 2" 


8 . 

* wi ET 
bo — 2 _ 
8 


gro. Abt. Er- bond, If judgment were had againſt her, or 


rot 173 


| : Cro. Ja. 445. | 


"» 


ſhe were outlawed, her huſband and ſhe might 


reverſe it by writ of error. The very forms 
of the action demonſtrated the ſame thing, if 
ſued alone ſhe could have no addition, which : 
was in the very teeth of 1 Hen. 5. ER, 
"""r ſued i in her maiden name, it was a miſno- 
mer. If by her huſband's name, and as a 
' widow, it was the like. She could not put in 
bail without her huſband. And as the pre- 
vious ſteps were thus embarraſſed, ſo after 
judgment the remedy muſt prove defective. 
No elegit could go againſt her lands, otherwiſe 
this would be a mode of alienation by a eme 
covert without a fine. It would be endleſs 9 
purſue this idea through all its rl ABSUR- 
- DITIES, | 


It will 3 be contended, after what has 


been obſerved, that the principle, upon which 
a married woman is diſcharged from her con- 
| tract, ſtands vpon the ground, that ber huſ- 
band is Bound by ber contract. And if that 
be not the principle, the concluſion founded 
v pon it, © that if the huſband be diſcharged, 


the wife muſt be bound, 55 will be equally fal- 
lacious. 
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But it is ſaid, that the circumſtance of 4 
ſeparate maintenance being provided for the 


wife alters the caſe, In a degree it does ſo, 
even at law: and 2hat conſiſtently with firſt | 


principles and former adjudications. Jt: has 


been ſtated, that the true ground upon which 


a huſband, who turns his wife out of doors, is 


liable to be ſued for neceſſaries purchaſed by 
her, is, that the law, which takes from her the 
capacity of contracting herſelf, in its humanity, 

"XX concludes, that in ſuch caſe, her huſband con- 

ſſents that ſhe ſhall contract for him to this 

5 3 | extent, and the fact of the expulſion is evi- 

? 1 dence of this conſent. But, if the huſpand 

provide a ſeparate maintenance, the preſump- a 

tion that he intended to give her credit on his 

WE account for neceſſaries fails, the poſitive pro- : 


viſion rebutting any ſuch concluſion upon 


him. In ſuch caſes, then, the property may 


be made liable to this purpoſe, without any 


7 4 | deviation from the rule, as to a feme covert's 


capacity to contract, by conſidering the ſepa- 
rate property, as anſwerable, by the aſſent of 
the huſband, for the wife's maintenance. This 
mode of conſidering the caſe ſeems warranted f 
by the forms of proceeding, for it is neceſ= 
fary, in all ſuch caſes, that the huſband ſhould 5 
H 2 be 


_—— 


— = 


— — = - — 0 — - - — — 8 = — 
— 4 — o 1 —— . p * * TT: — ay > — — — S — — — Ho wy 2 ——— =_ * P — EXT þ 7 . — — — — — bo — < * * 
= — =X : 3 EE 3 = 2 — — 2 : — g 2 8 * 72 - — — . — E — n — — — 8 SSD — —— ho ns —— = SS — 1 * 
oy * — — — — 2 2 . _ 4 gg — 4 > — r 2 . — 9 J & = — — er ene — * — — — — — — — — — = 
p ARE. = — CES tn — . — — D : 8 A OCT £8 — * 5 e — 9 - >. * — — — — — — = — — — — * 
WJ _ ; Fae — — res - — — * - — > = — a met or ona - oro —— 2 — > ns ans, + > Edo — - > — I by 2 1 — * 
— Re I I ST IST DRC wy tp rr — ro - ns — „„ — — rr — «ee — wy — * my — » — enati_; 2 — —_— 3 . oe NT gon, — — Moe < n - — — ps — ” 
— 2 3 — - . — — — — — R — — — — | LL os yank . g OP - 
- — — — — — — — — vob . Pa a ry an "226 — 1 — — — . — . - — : wo — 5 n ; @ b - I 2 . ; 
— 


— 
_——— 
. — 


— — — 5 ce — — Apes — — 
2 — — w * - s FP ” — <7 x SR 4-2 Ny" " 1 2 — — 5 x p 
A — ——— eT — . Gor hn mers) My r Ä ESE ROE 2 Dy os el 3. ov bak 7: 
— : 5 2 bn et — 1 ——— 3 3 wear . 9 2-2. 2 — ** r F. 2 * O ng” 
- 4 1 3 — — - . * — - . | 


Vide ; Bulſt. 
2% 188. Ts 


E 1 


Per curiam 
unan. in Lean 


talen notice of by the law as ſuch.” of 


bo ES T his, 3 to 4 the only ground 


upon which the caſe of Barwell and Brooks 
can be ſupported, and not the aſſumed prin- 


ciple, © that the huſband was not. t. liable, and | 


g that, therefore, the wife was,” ; 


- upon the civil death of the huſband ; for that 


amounts to an actual diſſolution of the mar- 
ria entitles the wife to her dower, or join- 
vide Newſome ture, c. and, conſequently, reſtores her to 


v. Bowyer,” 


3 F. Will, 37. her original capacity of taking property in her 


own right, and of binding herſelf by her 001 


aſent, without reference to her huſband, 


be a co-defendant. © And if he be! not 2 
verſ. Schutz, party to the record, the whole proceeding will 
2 Blackſt. Rep. 3 | a 3 3 | "hg 
1195 be vitious. There is no inſtance in the books, 
of an action's being ſuſtained againſt the wife, 
the huſband being living, at home, and under 
no civil diſability. A wife, by a VOLUNTARY | 
I ſeparation, does not acquire ſuch a charafter, | 


which may be called a civil widowhood, nor is 


: The analogy aſſumed e theſe caſes, 
and the caſes where the huſband is exiled, or 
has abjured the realm, or the like, is equally 

fallacious; becauſe thoſe caſes are founded 
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7 But it is ſaid, © that it is impoſſible to draw 
1 'Y the line, that the wife ſhall be only liable for 
gneceſſaries. This is begging the queſtion, 
That ſhe may be conſidered: as liable, in law, 
to the extent of her ſeparate maintenance 
only, is clear. That ſhe ought to be charged 
no further, in equity, will be evident, if we ad- 
vert to the principle upon which this pro- 
perty is liable to her contracts, and to her 
ſituation in relation to her huſband and the 
public. The true principle as has been ſhewn 
is, that her huſband aſſerts to this property 
being liable to her maintenance, and that, 
therefore, her contracts entered into for that 
end attach upon it. Then, in the relative 
IT fituation in which ſhe and her huſband ſtill 
ſtand, ſhe can acquire no other property. If 
eſtates deſcend to her, or perſonalty be diſtri- 
buted to her, the huſband's claim 1s not bar- 
red. She cannot diſpoſe of the one, or levy 
a fine of the other, without his conſent. If 
ber property be limited, ſo ought her capa- 
—_ city of rendering herſelf liable to be limited. 
hben, as to the public, they are in no worſe | 
a ſituation, than if they give credit to a wo- 
—_ man who elopes. It is a riſk the law im- 1 5k. 8 
1 | poſes on thoſe who give credit to women. If 2 
bbc an inconvenience, it muſt be remedied 
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by the legiſlature who make laws, not by 
courts whoſe province is, by the conſtitution, 
confined merely to the expoſition of them, 


But the common law recognizes, and ad. 
Q mits a diſtinction between the ſeparate main- 


tenance and general property of a feme covert : 


: ; Salk 115,716. For per Holt, if huſband and wife be divorced 
Cro. Eliz. 908. 
Moore Ca. 910. 4 menſa et thoro, and a legacy be left to the 
5 Mod. 71. 
Ero. Car, 463. wiſe, and the huſband releaſe i it, ſhe is thereby 1 
| barred; and the law is the ſame as to an obli- 
_ gation made to her before marriage, for the 
- marriage continues, and the huſband hath al! 
her right; but if, in ſuch caſe, the wife has i 
ber alimony, and ſue for defamation or other 
injury, and recover coſts, and the huſband 
releaſe them, this ſhall not bar the wife; for 
theſe coſts come in lieu of what ſhe has ſpent 
out of her alimony, w which ! is a ſeparate main 
dename, and not in the power ot her huſband,” | 


Kenge v. Dela- | And courts of 8 aſſiſt creditors 1 no ofor- 3 


vall, 2 Vern. 


= ther, than to make the ſeparate maintenance 


able to the fatisfa®tion of their gehts. 


7 Thus berg Bir R. A. and his b by rea · 4 


| ſon of ſome diſcontents in the family, agreed 


to live apart, and there was a * main- 


_Tenanes 


1 106 1 
tenance ſettled upon the lady, but determin- 

able upon either of their deaths. The lady 
contracted ſeveral debts during the ſepara- 
tion. Sir R. died. A bill was then brought 
to ſubject the defendant's jointure to the pay- 
ment of the plaintiff's debt. E. per lord 
| keeper, Had the ſeparate maintenance con- 
tinued, there might be ſome reaſon for the 
creditors to follow that, and make it liable 

to their ſatisfaction; but that being deter- 
mined by the death of the huſband, he did 

not ſee which way the Jountare: could be 

charged with! it. 85 


But it is ſad, than; in equity, 4 woman 
1 having a ſeparate eſtate may be ſued as a 
iſeme ſole. Then why ſhould a fair creditor . 
be ſent there to ſeck redreſs? The anſwer is 
obvious, the ſubject matter to be affected falls 
under the proper juriſdiction of a court of : 
equity, whereas, with relation to the wite, the 
a does not recognize it. It being a prin- 
ciple of law, that no diviſion of property can 
ſubſiſt between huſband and wife, they being 
as one perſon, it follows, that no contract . 
= between them can be binding, except by the 
2 55 intervention of a truſtee; therefore every ſepa- 
aste eſtate of a feme covert, of whatever na- 
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_ Vide ſupra, 


ture it be, muſt be a truſt eſtate, and as ſuch 


4: 104] 


cognizable in equity only, Upon this prin- 
ciple alone, ſuch an eſtate was held in the 


caſe of Norton and Turvill not to be within 
the ſtatute of limitations, ſo as to be pro- 
tected in equity by that ſtatute from the de- 
mands of a creditor, whoſe debt had been con- 
tracted at the diſtance of ten years. 


. 


ce But, even in a court of equity, there is no 
 inftance of a perſonal decree againſt a feme 
covert for payment of a ſum of money. If 
a feme covert, ſo circumſtanced, have con- 
tracted that this, or that portion of her ſepa- | 
- rate eſtate ſhall be diſpoſed of in this or that | 
way, ſhe and her truſtees may be decreed to 
make that diſpoſition ; but if ſhe enter into 
an engagement, which would make a feme i: 
ſole liable to the whole extent of her con- 
tract, as to her perſon, Sc. in every reſpect, 
it is clear ſuch general engagement would not 
ind her as 5 ſuch, The utmoſt extent of de- 
termined caſes is, that the general engage=- | 
ment of the wife ſhall operate upon her per- 1 1 be 
ſonal property, ſhall apply to the rents and E 
profits of her real eſtate, and that her truſtees | 6 | 
ſhall be obliged to apply perſonal eſtate, and 
rents and profits of real eſtate, when they | 
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_ 
8 it a 


EET 


[ ws J 


her perſonal property, and the rents and pro- 


g, and had only given a remedy by ſtopping 


| Bag fund, where the power was executed.” 


ariſe, to the ſatisfaction of ſuch general en- 
gagement.“ The law was thus laid down 
by Lord Thurlow, in the caſe of Hulme againſt 
Tnant and his wife, wherein Lord Thurloty 
took the diſtinction between proceeding perſon- 
ally againſt the feme covert, and carrying into 
effect the general engagement of a wife upon 


Hulme v. Te- 
nant, et ux, 
Brown's Ca. 
Chan. vol. i. 16. 


fits of her real eſtates, by obliging her truſtees 
| to apply them as they aroſe, to the ſatisfac- 
tion of ſuch general engagement; his lordſhip 
refuſing to decree a feme covert to execute a 
power of appointment over her ſeparate eſtate, 
in order thereby to ſatisfy a bond entered into 
by her; and obſerving, ce that although the 
5 remedy | in equity was more extenſive than in a 
court of law, yet he did not find that a court 
| had ever ordered a power to be executed. 
ee had induftriouſly ſtopt ſhort of ſo do- 


And his lordſhip refuſed to decree the feme 


covert to execute her power, although he was 


extremely clear, that the wiſe J leaſchold would . 
8 be liable to her contract. 


Now, if it bs true, chat the proper jurif- : 
diction oyer 7 property of this kind belongs "" 


a court 


F 106 ] 


a court of equity, it may be queſtionable, 


whether that court would, in any caſe, inter- 
| poſe to give effect to a general engagement 
of a wife who had a ſeparate maintenance, to 


part with that maintenance, whatever they 
might do in caſe of an actual mortgage or 


aſſignment of it. There ſeems to be a mate- 


rial diſtinction between ſeparate property re- 
tained by, or limited to a feme covert, and a 
ſeparate maintenance allotted to her. The 
object, in the former caſe, is to enable a 
| woman, though under coverture, to exerciſe 


the ſame power in the diſpoſition of her 


” eſtate, as if ſhe were ſingle. The object, in 
the latter caſe, is* to enable a woman to live 
ſeparate from her huſband : therefore the 
ſame principle, viz. © to execute the intent of 
parties,” that would induce a court of : 
equity to ſupport a fair agreement for 4 ; 
purchaſe of an equity or truſt in the former | 


caſe, would be an inducement for it to refuſe = 


"ts aſſiſtance in the latter caſe. The intent, 
then, being clearly, that a feme ſo circum- 
ſtanced ſhould receive the ſeparate mainte- 
nance from time to time, and not that ſhe 


| ſhould have any power of diſpoſing thereof; 


it ſeems, therefore, very queſtionable, whe- 2 4 
ther the ſurety, in the caſe of Corbett and 
Poeintz; 


3 

Poelnitz, would, even in equity, have had any 
relief againſt the Baroneſs; for that muſt have 
depended upon whether that court would have 
deemed the original contract, ſuch a one as it 
ought to eſtabliſh and carry into execution; 


ſor if the court would not have eſtabliſhed | 
it in favour of the obligee, by decreeing 


him a ſatisfaction of the bond out of the truſt 


eſtate, there would have been no conſidera- 
tion to ſupport an equity to charge the fund 


in favour of the ſurety, whoſe only claim 
muſt be to ſtand in the place of the obligee, 


and to have the relief that he would other- 


wiſe have been entitled to. Lord ardivicke, 


„ Vide ſupra, | 
in the caſe of Grighy and Cox, HS, he be 
= | ſhould have had great difficulty in carrying 


the agreement in that caſe i into execution, or 


| R eſtabliſhing that purchaſe; becauſe, that ſort 


F tranſattion was generally contrary to the © 


intent; for, where a feme covert was to re- 

ceive rents and profits to her ſeparate uſe, the 
MS friends of the wife neant not that ſhe ſhould = 
= make a ale of it, but receive it from time 


to time. This reaſoning would apply much 

more ſtrongly 1 in the caſe of a ſeparate main- 

tenance; in which caſe the object of the 5 

ſettlement i 1s, expreſsly, that of a continuing 


maintenance, which a tale taally defeats, 


But 


___ Rothwellv.. 
Widrington, 


I 06 1 


But if the contract between the Baroneſs 


Poelnitz and Chambers had been of ſuch a na- 


ture as a court of equity would have ſupport- 
ed, the proper mode for the ſurety would, in 
my opinion, have been to have applied to a 
court of equity: for then, Corbett's having 
diſcharged her from a ſuit in equity by Cham- 
bers, by paying the money, rtight have been 
conſidered as a good conſideration whereon to 
found a decree againſt her, that the ſurety 5 
ſhould ſtand in the place of the principal, 
and be indemnified, what he had paid, out of 
her ſeparate maintenance. And, when a court 
01 equity furniſnes ample relief, there ſeems 
no reaſon why a court of law ſhould extend 
its power, by overthrowing both the ſoundeft : 


. principles and cleareſt precedents, merely be- 


5 1 3.33, 


74. et vide 


1 Vern. 456. 


cauſe the parties have miſtaken their rer 
| medy. 


An agreement entered into by a feme 
| covert, Jointly with her huſband, for the be- 12 
nefit of her eſtate, will bind her : : as if baron 5 
RET... and feme bind themſelves in the penalty af -- 
One hundred pounds, to pay one hundred 


marks to W. S. for a releaſe from him of all = NR 


his right f in the lands of the wife. If W. S. 


releaſe, and then the huſband die, the wife 


 thall 


* „ 


Z 
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money, 
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ſhall be bound notwithſtanding her cover- 


ture; becauſe the releaſe was for her advan- 
tage. 


2 


At common law, an huſband, likewiſe, is 
under a moral incapacity of entering into any 
agreement with his wife, they being conſidered 
2s Seth conſtituting but one individual per- 

# * ſon; whereas there muſt be two perſons ca- 
pable of ee aſſenring to > conſtitute . 
contract. 


But, in equity, a man may, as between 
himſelf and his wife, make an agreement or 


| declaration of truſt, which, though not for | 
: 3 | valuable conſideration, will take effect as 
= | againſt him, and any claiming voluntarily and : 
= in e e under him. . . 


b 1 a huſband. 3 that his 


' wife ſhould take two guineas of every tenant 
that renewed a leaſe with the huſband, be- 
yond the fine which the huſband received : 
this was allowed to be the wiſc's ſeparate 


erer: 


And if a ſeme covert Js: her huſband f 
ſaved out of. an allowance ariſing 
X „ þ 


W ul, 339. 


Vit Att. Gen. 
9 Worewood, | 
1Vez. 538, 539. 


Augier v. Au- 


gier, infra... 


ard, v. Bow. . 
yer, Finch's 


c: almady v. Cal- 
may, cited 3 . 


Stanning 8 
7 le, 3 5. * my 
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from an agreement between herſelf and het 
huſband; the court of Chancery will conſider 
her as a creditor againſt him, and his repre- 
ſentatives, to that amount. 


Thus, where it was proved chat the huſband 
* allowed his wife to diſpoſe and make profit of | 
all ſuch butter, eggs, poultry, pigs, fruit, 
and other trivial matters ariſing from his 
farm, over and beſides what was uſed in the 
family, for her own ſeparate uſe, and by way 
of pin- money; and it was proved in the 
cauſe, that when any one came to buy fowls, 


e. he would ſay he had nothing to do with 


thoſe things, they were his wife's; and that 
he alſo had confeſſed, he had been obliged to 
borrow a hundred pounds of his wife, 1 
make vp a ſum to compleat a purchaſe: 


was decreed that the wife, after the death , 
the huſband, was well entitled to claim this 


1801. as a creditor: the Lord Chancellor ob- 
ſerving, that courts of equity had taken no- 
tice of and allowed feme coverts to have ſe- 
parate intereſts by cheir huſband's agreements, 
and that this 100/. being the wiſe's ſavings, 
it ſeemed but reaſonable encouragement to 
her frugality to allow it her; eſpecially as 


there were no creditors to contend with. 
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And the wiſe may, in ſuch caſe, diſpoſe of Gors 


cey, 


her ſavings by will. Thus, in the caſe of Ct 1:3. 


Gorges and Chancey, where baron and feme 


by agreement ſeparated and lived apart, and 


ſtipulated that the wife ſhould have 1507. per 


ann. ſeparate maintenance, out of which ſhe 


ſaved ſome money, and put it out to intereſt, 
and took bonds in a friend's name for it, and 
diſpoſed of the money by will: it was, upon 


debate, eſtabliſhed to be a good is 


for a valid conſideration. 


And ſuch agreement will alſo take effect 
againſt the huſband's executors and admi- 


1 Vez. 539. 


niſtrators, and all claiming voluntarily or in 
repreſentation under him. Thus, in a caſe be- 


80 are after Wirte entered into a 


voluntary bond to ſettle a jointure of a given 
value on his wife, and died, after which the 
jointreſs was evicted: The court of Chan- 


core Sir 7% h Jelyl, relating to Lady Cow- | 

© | per's eſtate, ſeveral gifts, made to her by Lord 15 
Cor per in his life, were eſtabliſhed to belong 
ro his lady, and to > pal by her will. 125 


Beard v. Nut- 
Dl, 1 Verthe © 


427. 


es v. Chan- 
cited I Ca. 


cery, on a bill filed by the wife, decreed her 


to retain ſo much of the huſband's perſonal 
eſtate againſt his repreſentatives, as would 


make 


Rofs v. Roſs, 
1 Ca. Chan. 


| ; Ta Combury | 
v. Middleton, 
| x Chan. Ca. 755 


. 
3 


E ad J 
make up the deficiency in her jointure, not- 
withſtanding the bond was given after mars : 

riage, and voluntary. 


T enant in tail, agreeing that others ſhall 
enjoy his tail lands, will be bound thereby; 
and Chancery will, in execution thereof, de- 
cree him to levy a fine, and ſettle the lands 
: OE: 


ww ceſtuique truſt of an eſtate may, by his 
aſſent to an agreement to which the truſtees Mm 


are no parties, bind them and his intereſt : 
: therein. 


Thus where A. | iſed 5 the King” $ moiety bs 


: of the New River water in fee, conveyed the ll 


ſame to truſtees, upon truſt for himſelf and 


his wife during their reſpective lives, and ; 


| afterwards upon truſt that they ſhould, out of 
the rents and profits thereof, pay his debts 
and portions for his daughters at certain days, 


and then to permit B. the heir of A. and his 2 


| hetrs, to take and receive the rents and pro- 


fits. A, and his wife died; and then B. con- 


| tracted with C. for ſale of part of the ſhares | 


of the ſaid moiety for oc. part to be paid ln 
immediately, and the reſt at a future time. 


Alter- 


t 1 1 


Afterwards S. contracted with B. by articles 


under hand and ſeal, for the whole moiety ; 
and then B. and his wife, and the only acting 


truſtee, executed a conveyance to C. according 


to the articles. Afterwards C. filed a bill to 


have the articles carried into execution: and 
notice of the articles entered into with C. 
being proved on S. it was then inſiſted for 
the latter, that there was no ground to decree _ 


the agreement made with C. it being made 


by a ceſtuique truſt of the ſurplus only, and 

the truſtees no parties, but, on the contrary, 
one of them ſwearing that he diſapproved of 5 
the contract, and would never conſent to it. 
E!. per curiam, C. had the firſt agreement, and 
S. the ſecond, and equity ought to decree. 

with the firſt; for an intereſt in a truſt is in 


caquity aſſignable; and he that may transfer, 


* 1 
n 
9 0 


may enen that his truſtees ſhall do * 


Bot! it had bees erw if al the tes | 


had JOE] in a FOR to S. without notice. 


e in the ola part of this | 


chapter, ſubmitted to the reader the obſerva- 
; tions that have occurred to me on the right 1 5 
= which is veſted in individuals to bind them- ; 


ſelves, by their aſſent to any contract or agree- 
4 ment, 


U 
r 
1735. 


of contracting, and binding, both themſelves 
and others, by their afſear to courage and 


08-8 
ment, o 2s to render themſelves reſponſible 
in law, or in equity for its performance, 1 


fhall next call the attention of the reader to 
the conſideration of who are perſons capable 


agreements. 


„ 1 Go Natkin, : 


Churchwardens are a corporation, and, as 


fack, are morally competent to aſſent to a rea- 
ſonable contract or agreement beneficial for 
_ the pariſh ; and, thereby, 1 to bind the pariſhion- 
Es and their ſucceſſors, and allo ſucceeding 
churchwardens. EE, 


Thus, an agreement made by the Sd. 
_ wardens of a pariſh, that the five o'clock 


bell in che morning ſhould not be rung ; in 


conſideration whereof the parties, inconve- 
nienced thereby, covenanted with the church- 
wardens to erect a new cupola clock and bell; 
was ſpecifically decreed and inforced by an 
' injunction, not to ring the bell during the 
lives of the parties who had erected the « cu- 


8 paths cc. prin to the agreement. 


. Greenwood 3 
Hare, 1 Ch. 
Rep. 144. 


| The hel of a de, whos father 
purchaſes a manor for lives, will be decreed 
| | 55 
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1 
to cafry into execution an agreement made 


by the father to ſurrender and aſſign the ſame 
for a valuable conſideration, if the father dic 


before that be done. 


a an anceſtor, ſeiſed in 1 fee, may by his 352%. Coune 


teſs of Pem- 


ga agreement bind his heir, Therefore if A. bag gc 

= agree to ſell lands, and receive part of the 0 . 1 
paurchaſe money, and before any conveyance - 
_ mac, die; his heir, on a bill brought againſt 

9 him, will be decreed to convey, and the 

9 1 | money will go to the executors; eſpecially if 

: + 8 there be more debts due, than the owner 15 

E perſonal eſtate f is ſufficient to pay. 


. And the rule, i in equity, is ; the ſame, where Per Lord Horde 
=; wick, Pre. Ch. 
= the eſtate is in | berough Engliſh; there the _ 

= youngeſt fon will be decreed to convey 3 as 

* cuſtomary heir. i 


And a court of equity will, even when the 
1 anceſtor is only tenant for life, decree a ſpe- 
_ cific performance of an agreement made by 
him againſt the heir, where that agreement, at 
dae time of its being entered into, was s clearly 
= advantageous to the heir. 1 


e! "Thus: where A. ſeiled of Lads 1 Chetw ynd v. 
— i Fleetwood, et 
6s Þ> 300l. a year, ſubject to à mortgage of a', 4 h own' 

b . "2% | at Pal. Ca. 435» 
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£0007, previous to his marriage, biz. in 
1714, ſettled them on himſelf for life, re- 
mainder, as to part, for ſecuring a jointure 
of 400. a year to his wife, with remainder, 
as to other part, to truſtees, for a term of 
years, to raiſe 20001. for younger children, 

remainder in ſtrict ſettlement, remainder to his 

ovn right heirs. And afterwards, not having 
iſſue, in order to ſecure his eſtate to his niece 
B. C. and her iſſue, and having occaſion for 


1000/7. in May 1725, came to an agreement 


with C. her huſband, that C. ſhould pay the 
mwmortgagee 2741. 195. for intereſt on the 
| 50001. and alſo the growing intereſt thereof, 
and indemnify A. againſt the ſame, and alſo 
pay him 10007. (all which ſums were to be 
repaid with intereſt) and ſhould alſo pay Wl 
5000l. as A. by deed or will ſhould direct. 
In conſideration whereof, A. agreed to ſettle 

| and convey, charged as above - mentioned, 
and, in purſuance thereof, did, by indenture ; 
of leaſe and releaſe, bearing date the iſt 
and 2d of June 1725, convey and aſſure 
his eſtates to C. and W. deceaſed, and their 
heirs, to the uſe of A. for life, remainder, as 
to part, ſubject to the jointure of 400 l. per 
ann. and to the terms for raiſing the younger i 
children's fortunes, and the eſtate tail, li- 
mited by the deed of 1714 to truſtees, for Wl 
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the term of 500 years Wm che death of A. 


to raiſe thereby 50007. to be applied as A. 


ſhould, by will or deed appoint; and alſo to 
raiſe all monies that. A. ſhould pay in diſ- 


charge of the mortgage or intereſt thereon ; - 
and, from and after the determination of this 
term, to the uſe of C. and B. his wife, fa- 


ther and mother of W. E. for their lives, re- 
mainder to their children as they ſhould ap- 


point; and, for want of appointment, to 


W. C. for life, remainder to his firſt and 
other ſons in ſtrict ſettlement, Sc. remainder 


80 the right heirs of A. And, as to the 
reeſidue of the eſtates, after the death of A, te 


the uſe of C. and W. and their heirs, | in truſt, 


by fale or otherwiſe, to raiſe money to pay 
the 10001. 274 “. 195. and all monies paid 


for intereſt or principal of the 50007. mort- 


gage, and all monies which C. ſhould have 


advanced or paid for A. and, after payment 
thereof, to the ſame truſts as the other part of ; 
the eſtates were limited to : with-a covenant 
from C. to pay the 50001. and intereſt, and 
to indemnify A, againſt payment thereof ; 


and a covenant from A. that, in caſe he 


ſhould leave iſſue of his wife, his executors 


or adminiſtrators ſhould ropay . all money 


advanced by him. 
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By indenture, dated the 3d of the ſame 
June, C. demiſed to A. certain hereditaments 
for 99 years, for ſecuring the payments of the 

mortgage and intereſt, and indemnifying him 


therefrom. 


C. paid the intereſt of the 5000. but 


paid no part of the principal, and died in- 
teſtate on 5th Feb. 1731, without having 
made any appointment, leaving neither real 


nor perſonal aſſets to make good his cove- 


nant; and his wife died in March following. 
There were iſſue, W. C. the eldeſt ſon and 
5 _ and H. C. and B. C. all then infants, 


. being d * and not 3 left aſſets, 
and al all the children being infants, and their 


guardian refuſing to interfere, and A. being 
called upon for payment of the 50001. and 


Intereſt, and the eſtate conveyed to him being 
encumbered to the full value, prior in time 


to the conveyance to A. and he being thereby 
brought into difficulties, he exhibited his bill 


in Chancery for a ſpecific performance of the 


agrecment; or that, on payment of the ſums 
| advanced by C. and re- conveyance of the 
c4ettates contained in the deed of the 3d of 
BE the indentures of the 3ſt and 2d of 
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June might be delivered up, and the eftares 
be re-conveyed to A. or as he ſhould direct. 


FE XY | The infants, in their anfwes faid, that they 


did not know whether it was for their benefit 
that the agreement made between A. and C. 


1 mould be performed, or that the 5000 f. and 


intereſt, ſhould be paid out of the rea] eſtate 
of W. C. the eldeſt ſon and heir of C. or oh 
of the rents thereof. On a reference to a 
maſter, he reported, that A. was of about the 


age of ſeventy-one, and that S. his wife was of 
che age of forty-three; that they had not any 


iſſue living, nor had had any for upwards of 


WW twenty-one years paſt; and that the eſtates of 


A. were of the annual value of 1180 . and 8 
were then worth, to be ſold, 30,0007. and 


| that the infant was then of the age of fixteen 
ears, and was, from the death of his father, 


entitled to a real eſtate in poſſeſſion, of the 


= clcar yearly value of 26407. and upwards, 
ſubject to the raiſing of 80007. and that there 


had been already ſaved out of his eſtate 
3oool. then in the hands of the accountant- 


general, beſides a conſiderable ſum in the 
= hands of the receiver, not accounted for; 


and that as A. was ſo far advanced in years, 


A ; and had not, nor was there any probability of 
his having iſſue, and that as, whatever ſhould 
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be paid out of the infant's eſtate for the 
| 50007. and intereſt, would be ſecured to him 
with intereſt by the aſſignment of the mort- 


gage, and by the eſtates veſted in C. and 


W. in truſt to be ſold, and would continue 
"part of the infant's perſonal eſtate ; and, as 
| his perſonal eſtate was not then ſufficient to 

pay off the principal and intereſt of the 

mortgage, the maſter conceived, that it 
would be for the infant's benefit, that the 
arrears and growing payments thereof ſhould 
be paid out of his perſonal eſtate; and that 

it would be likewiſe for his benefit, to pay 3 

off both principal and intereſt on the mort- YH 
15 gage, as ſoon as his eſtate ſhould be ſuffi- = 
_ cient for that purpoſe. | Whereupon, Lord 
Ti albot decreed the infant to carry into exe- 


cution the agreement between A. and his 
father. SM - 


7 he infant W. 5 became of age in No- 
vember 1741, and immediately appealed to 
the houſe of Lords from this decree and the 1 

proceedings thereon; ſuggeſting, that he was 

neither executor nor adminiſtrator to his fa- 
ther, and that he claimed no part of his per- ; 
ſonal eſtate, or any part of his real eſtate, ex- 
| cept what was ſettled * him by ſtrict ſer- 


tlement, 


WOW 


gement, and in which his father had barely an 


3 eſtate for life that determined on his death; 
and that therefore he was not bound to fulfil 
f a his father's covenants. And, in caſe the court 
: W ſhould compel him to a ſpecific performance 
ot this agreement out of his own eſtate with- 
out his conſent, he would be in a worſe con- 
I 3 dition by having been an infant at the time 
* | of hearing, than he could have been if of full 
2H | age, ſince it could not be pretended that the 
2 TM | court would have made ſuch a decree againſt 5 

4 = him, had he been of age, without his own ex- 
z | preſs conſent to it; that ſhould he be obliged 5 
E | to pay the mortgage money, intereſt, and coſts, 


which then amounted to 78501, or there- 

abouts, he could not be repaid any part of it, 
or any intereſt for his money, till after the 
death of A. who, though very old, was healthy, 


and might live ſeveral years ; the money ad- 


vanced by his father, and now due to his ad- 
miniſtrator with intereſt, amounted to 48 501. 
and, if A, was then dead, theſe two ſums, with 
the 50001. he had power to charge, making 
together 17,7007. muſt be raiſed by ſale * 
part of the eſtate 1 in queſtion ; and, ſuppoſing 
the ſame to be worth 30,0001. according to 
tne maſter's report, what would remain of the 
eſtate would be worth no more than 12,3007. 
: in 


122 J 


. 
in which, by the ſettlement, che infant could 
have no other eſtate than for life, chargeable 


with 4007. per annum to A.'s wife, who was 


little more than fifty years of age, and very 


healthy. From all which calculations, it would 
evidently be of prejudice to the infant to carry 


this agreement into execution ; and that if the 


uſes of the ſettlement had been truly repre- 
ſented to the maſter, ſo that it had appeared 


upon his report that the infant was only tenant 
for life, it was apprehended the court would 


hardly have made ſuch a decree, or declared it 
to be for the infant's benefit to perform the | N . 
agreement. But the reaſons already ſuggeſted = 
zin the. maſter's report being replied, and it : 
5 deing obſerved in addition, that it would not 
make the agreement on the whole leſs reaſon- 


able in itſelf, or more advantageous for A, 


that the infant happened to be only tenant for 
ie of the eſtate, ſince this was evidently in- 


tended for the, purpoſe of preferving the eſtate 


| longer in the infant's. family, and he being 
very young, would, according to the corfſe 
of nature, probably enjoy the eſtate a great 
many years after A. 's death. Beſides the in⸗ 
fant's father had a power of limiting the in⸗ 
heritance of the eſtate to the infant, if he had 


thought pr oper to exercite that power, There- 
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orders, and reports, complained of, affirmed. 
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A mother may likewiſe, acting as admini- 
ſtratrix for her — bind 5 children. 


* 
* I" 2 
A 
r 5 
- . 


Aa the covenants of. a woman, 4 Jy: 
fore marriage, bind her after taken huſband. 
Thus if, upon a treaty of marriage, by arti- 
cles between A. father of the intended huſ- 


band on the one part, and B. the intended 
wife on the other part, A. covenants that, in 


conſideration of the marriage had, and of pay- 


vpon the appeal was diſmiſſed, and hs decree, 


Highter v. 
Sturman, 


1 Vernon 210. 


Vide Baſker- 
ville v. Baſker» 


ville, et ux, 
2 Vern. 448. 


1 Roll 3 
F. 1, et vid. 
10 Mod. 160, 


161, 243. 


ment of a portion of 2600/7. he will ſettle his 
ce eſtates in manner therein ſtipulated, and B. 


covenants ſor payment of the portion; and 
the marriage be had, and then it fall out that 


part of che portion is ſo eircumſtanced that it 


cannot be had; and, thereupon, A A. refuſes to 
perform his part of the agreement, unleſs the 
portion be paid; the huſband will be com- 
pelled, by decree, to make up the deficiency 
of the portion, though he be no party to the 
articles, his wife having, whil/t ſole, covenant- 


dd for payment thereof. and, conſequently, 


bound him, after marriage, to perform that 5 


I 


Maſon v. Ma- 
ſon, cited Moſe- 


. Treat. Eq. 34. 
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In the caſe of Maſon and Maſon, where a 

mother, who was both jointreſs and guardian, 
but had no power by her jointure to fell tim. 
ber, entered into articles for the ſale of timber 

to the value of 10001. theſe articles were car- 
ried into execution in equity. 


It being 2 maxim in law, that the real eſtate 
of a feme covert ſhall not be bound without 
a fine, no agreement of the huſband alone to 
part with the wife's inheritance will bind the 
wife, or be carried into execution in equity. 
But if the wife, upon a private examination, 
| conſent to an agreement by her huſband to 


convey her lands, the court of Chancery will 


decree ir. But the bill for this purpoſe muſt | 
be filed againſt both huſband and wife; for 
the wife ought not, by law, to convey by any 

compulſion from the huſband, which it will 

ochet wiſe be intended that ſhe does. ; 


But if a feme covert agree to {I her ! in- 
heritance, fo as ſhe may have part of the 


OY money, and the land be accordingly ſold, and 
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her part of the money put into truſtees hands: 
this money is not liable to the huſband” 8 debts, 1 
though ſhe afterwards agree that it hall be 


to; 
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4 fo; nor ſhall any promiſe made by the wife 
; for that purpoſe, ſubſequent to the firſt ori- 


ginal agreement, be obliging 1 in chat behalf. 


5 J ˙· 1 ot | \ 1 Lev. 238, 239. 
Tenant in 1 tal cannot, by agreement 1 0 


convey for valuable conſideration without fine 
or recovery, bind his iſſue in tail or the re- 


mainder men; becauſe the iſſue in tail claim 


Der formam doni, from the creator or author 


of the eſtate tail; and, therefore, a court of 


equity, though the iſſue are in the power of 
the tenant in tail to be barred by a particular 
aſſurance, that not being had, cannot take 


away the right they derive, not from the 
tenant in | tail, bur from che author of the 


Thus wie A, tenant in tail, agreed that 


B. and his heirs ſhould enjoy the entailed 
lands, provided A. and his heirs might enjoy 
B.'s copyhold lands ; and the agreement was 
executed, and a decree was obtained againſt 


1 A. to levy a fine; and A. died in contempt 
W for not doing it, and his iſſue entered on the 


Refs ee 


Ca. Ch. 171. | 
S. L. Powell v. 
Powell, Pre. 
Chan. 278. 
Sangen v. W II- 
liams, cited | 


Gil. Rep. Ea. 
164. 


entailed lands, whereupon a bill was filed . 


compel him to execute the agreement; 
_ was adjudged that the iſſue was not bound 


thereby. 


| Bur, 
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us. aged i= But, if the iſſue enter upon the land, and ; 
ſupra= = accept of the agreement, it ſhall bind him; 
. becauſe by entering upon the recompence 
which his anceſtor received for the eſtate tail, 
he makes himſelf a party to the original agree- 

ment, and is, therefore, bound in conſcience 
to perform 3 it. ; 


28D And « difintion is taken berween cafes = I 

. Where the lands are entailed de facto, and thoſe 

| where there is only an agreement to entail; Mi 

for, though the agreement raiſes an equity 3 

OD againſt him that makes it, yet that equity is q 

the creature of the court of Chancery, to be 

5 Wege governed by it as conſcience directs; there- | 

233, 553- fore if a man, being tenant in tail in equity, i 
OI. bargain and fell Ti eſtare, the court will de- 

cree ſuch diſpoſition good againſt the iſſue; 

for, to this purpoſe, they conſtrue their own 

creature as a fee ſimple conditional before the 

ſtatute de denis, which became abſolute by the 
having iſſue, and the donee whe reof had there- . 


by the power of alienating 1 ir. 
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It ſeems that , upon the fame principle, the ll 
heir in teil of a copyhold, whoſe anceſtor had T 
entered into an agreement to ſell, but had 1 
died before ſurrender, would, in a court of L 
equity, be decrecd to convey to tlie pur chaſer; A 
SE © 


SES 

for the entail of a copyhold remains as it was, 
at common law, and is not within the ſtatute 
d dons. 


aliening the eſtate without fine or recovery, 
ing improvements after his death. Therefore 


| if tenant in tail article for fale of the trees 


ſever them during the life of tenant in tail; 


And, as tenant in tail is reſtrained ſrom 


ſo is he reſtrained from charging it, or diſ- 
_ poling, by contract or agreement, of the laſt- 


Bro. Contra® 


26. 11 Rep. 50 
Poph. 194 


growing ON the inheritance, the vendee muſt 


bor if he die before they are cut down, his 


iſſue ſhall have them as part of the inherit- 


f 1 ance, and the vendee ſhall not be permitted, 


inheritance — 


Bias: if tenant. in 1 having 3 a power to 


make leaſes for three lives, covenant to make 
ſuch a leaſe 


8 
1 
T5008 
: 


| after the death of tenant in tail, to fell one 
tree, though it be half cut down: For, as the 
tenant in tail has power over the inheritance 
but during his own life, he cannot delegate 
that power to another but during the ſame 
time; and, conſequently, whatever remains 
part of che inheritance at the death of tenant 
W in tail, at which time his power over it ceaſes, 
muſt neceſſarily go to the heir to > whom the 


2, and die before execution; it is 
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Parrot v. Wells, 
et al, 2 Vern. 
123. 


by 2 . 
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2 P. Will. 197. . 


vid. 5 Brown's | 


laid, that a court ot equity would carry this 5 
into execution againſt the heir. 


The executors of « every perſon are e implied 
in himſelf, and bound without naming. 


An attorney, having an authority, under- 
taking for and on behalf of his client, may 
bind him by an agreement, and will not 
himſelf be liable in caſe of non-performance, 

Thus if, previous to a trial, and Juſt before it 

is to come on, the parties come to an agree- 

ment relative to the matters in queſtion, and 
the attorney of the plaintiff or defendant alone 
ſign the agreement for or on behalf of his 
clients; a court of equity will hold this bind- 
ing on the client, but will diſmiſs a bill for - 
ſpecific e execution againſt the attorney. 


But where an attorney prevented a perſon 


indebted from applying to his creditors to 
compound his debts, telling him, © that he 
need not trouble himſelf to go to his clients, = 
for they would be governed by him, and 
would make no agreement without him, but WY 
what agreement he made they would ſtand 

by,” and he thereupon agreed, on their part, 


for a certain compoſition, in conſideration 


whereof the ſecurities ſhould be delivered Y 


LESS 


[ 129 1 
of the agreement and refuſal of the creditors 


was, upon a bill filed, decreed to indemnify 


agreement. | 


A general authority to a ſteward to make 
leſs t the bargain de ae y executed, 


_ lis ſaid that, if a joint tenant enter into an 


ment. But this poſition muſt be taken with 
this limitation, that the articles are not ſuch « 


—- ; on performance-by the debtor of his part 
to abide by the contract of their atcorney, he 


the former according to the terms of the 


contracts with the tenants, will not bind the 
lord without his conſent and approbation, un. 


per Lord Chan. — 
Cowper, 5 Vin. 
Abr. 522. Pl. | 


35 yy 


| Vide 2 Verne 


6 3. 


agreement to alien, and neglect ſo to do, and 
die, a court of equity will not, by its decree, 
_ compel the ſurvivor to perform the agree- 


Per Lor 4 


Hardw. 2 Vez. 
634. et vid. 
* Init. 59+ b. 

as amount to a ſeverance of the jointure in 


equity; for, if they be © the court will decree N 


againſt the ſurvivor. | 


copyholder for life, where, by the cuſtom of 


That J. S. ſhould hold and enjoy during his 
life, and the widowhood of the woman that he 


ſhould leave at his death; after the death of 
2 _ the 


: In the caſe of Myſgrave againſt Daſptoood, a 


the manor there was a widow's eſtate, agreed, 


Muſgrave v. 


Paſhwood, 
2 Vern. 45, 63. 
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Hinton v. Hin- 
ton, 2 Vets © 
631, 638, 


Vide Renning- 
ton v. Cole, 
| =» 29. Ren- 
ſon v. Scot, 


Salk. 18 5. 
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the copyholder, a bill was filed againſt the 
widow to have this agreement performed. 
But the court diſmiſſed the bill with coſts, 
ſaying, that if ſuch contracts for copyholds 
ſhould be decreed, the lords would be de- 
frauded of their fines. Aeon 


But Lord . in \ the as of Hinton 


| and Hinton, over-ruled the foregoing caſe, ſo 
far as it extended to deny ſuch a decree, where 
the agreement was for a valuable conſideration 
paid as to the greateſt part; or where the vendee 
had performed, or was ready to perform, his 
part of the contract. This was a bill filed 
for a ſpecific performance of an agreement for 
a ſale of a copyhold (and that to the exclufion : 
of the widow's free bench) by a father to his 
ſon for valuable conſideration, paid as to the | a 
greateſt part, the father dying before an ac- | I 


tual ſurrender. And Lord Hardwicke was of 


opinion, that, by analogy to the determina- 
tions at law in ſimilar caſes, where the huſ- 
band had actually parted with the eſtate, in 
which caſes the widow loſt her free bench, 
upon the ground that the free bench eſtate if 
the wife was but a branch out of the eftate 7 
the huſband, the wife ſhould, in equity, where 


there was an agreement, be bound thereby ; 


2 3M 
__ 
FL 


* 


1 131 1 5 

for it was, in equity, a parting with the whole - 
eſtate : then that court, conſidering} the thing 
as done from the time at which it ought to 
be done, conſidered the vendor as a truſtee 
for the vendee, and that thoſe who came in 
bis place ought to perform his agreement. 
And his lordſhip decreed a ſpecific execution 


againſt the widow, 


| Thirdly, We are to conſider in how many 
ways an aſſent may be given to a contract or 


An aſſent to a contract or agreement may 
be either expreſs or tacit. 


An expreſs afſent is 220 ſome ſign : 


 giſtrares, public regiſtering, or the like. And 
ſuch aſſent may be either precedent, conco- 
mitant, or ſubſequent. 


It may be inferred from inaction or for- 
bearance of 
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As geſture, ſpeaking, writing, Ec. and, in 
ſome cafes, by ſolemn profeſſions before ma- 
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acting. Thus a man by his 
lence, i in caſe he be preſent, and acquainted ; 
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Clare v. Earl of 
Bedford, cited 
2 Vern. 151. 

1 Will. Rep. 
393- | 


| Shep. Prac. 
N Count. _ 
| Pl. * 


Hunſden v. 
Cheyney, 
2 Vern. 150. 


355. Pl, 7. 


1 Eq. Ca. Abr. 


t 102 1 


| aſſent to What is ten done; uhleld it appeat 


that he was awed into Mente, of MF 0. 


| hindeFed from Lein, 


4 17 


poned. 


* 


So if A. make a leaſe for years to B. upon 
good conſideration, and afterwards he make a 
leaſe to C. of the fame land for the ſamè fime; 
and B. drive the bargain, and be witneſs to 
the ſecond leaſe, and do not diſcover this leaſe 
to C. and it be not excepted in che ſecond 
leaſe, and the ſecond leaſe be upon govd con- 
ſideration: In this caſe che Kcotd lefſee will, 


even at law, be preſerted. 


| Again 1 8 a mother, to om a2 


was limited in tail, ſtood by at a treaty for the 
marriage of her ſon, atid heard him declare, 


that the term was to come to him after her 
5 death, and was a witneſs to the deed whereby 


the ſon took upon him to ſettle the reverfion 


of the term epeckatt upon his ocker: 5 de- 


5 e . - ceaſe. 


wich whit is doing, is ſuppoſtd ts glue his 


As ic a pt wolgiger "ms 2 fab. 
quent mortgage deed Without giving notice | 
of his claim: This act is cofiſidered as a tacit 
aſſent that his own ſecurity ſhould be * ; 
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L ; : tail in his cuſtody, brought his ejectment, 
1 and recovered at law: E. filed her bill for : 

- relief, and B. by his anſwer, confeſſed the 
acts above ſtated, and that he had the deed 


93.3 


not mention or inſiſt that ſhe had more than 


decreed, notwithſtanding ſhe inſiſted that ſhe 


was ignorant of her title, and knew not that 
ſhe, as tenant in tail of a term, might diſpoſe 
of it, and that ſhe was no party to the mar- 
riage * nor concerned: + 


And ohers A. upon his warriage with E. 


ſettled the lands in queſtion, of which he was 
only tenant in tail, upon her for her jointure; 
and B. the younger brother of A. who was 
heir to the entail, was privy to the treaty, 


and ingroſſed the jointure deed, but con- 


alt on * iſſue of that marriage, and did 


an eſtate for life therein: On a bill filed by 
the iſſue of the marriage againſt the mother, 
praying that the iſſue ſhould have the bene- 
fit of the marriage-ſettlement, and that the 

mother ſhould make it good as to the rever= 
ſion of the term after her deceaſe; it was ſo 


Raw, et ux, v. 


Pole, : Vers 
439 


cealed the entail; and afterwards A. died 
without iſſue, and B. having the deed of en- 


of entail then in his hands, but did not men- 


T tion his title, nor diſcover the deed, becauſe 
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he apprehended his brother would dock the 


1 134 J 


entail. The court decreed, that E. ſhould 


hold and enjoy her jointure againſt B. and all 
_ claiming by or under him; which decree way 
affirmed on appeal to the houſe of Lords. 


And, in fuch caſes, aſſent is preſumed, 
even againſt an infant; for it is meant as 
a puniſhment for his concealing his right, 
by which an innocent perſon is drawn in 
to advance his money, &c. Thus the court 


of Chancery granted a perpetual injunction 


againſt a mortgagee, who had engroſſed a 
: ſettlement, and not diſcovered that. he had 
: ſuch a mortgage upon the eſtate ; and yet the f 


mortgagee was an infant at the time he 1 in- 
. groſſed the deed. = 


But, in 1 to warrant us in | concluding 
: from a man's filence that he has relinquiſhed : 
his right, two things are neceſſary. The firſt i 


1 is, That he ſhould know that what belongs to 


| | Welford Ve. 


Beezley, 
2 Vez. be | 


him is conveying to another; for, when one 
forbears to act through mere ignorance, it can 
have no effect. Upon this principle Lord 
Hardricte, in the caſe of Welford and Beez- 
ley, faid, that he did not think the bare at- 
teſting a deed as a witneſs could create ſuch a 


preſumption 


1 


preſumption of his knowledge of the con- 
Kae. as to affect him with any fraud; be- 


auſe a witneſs was only to authenticate an 


inſtrument, and not to be preſumed privy to 
the contents. And Lord Thurlow declared 
| himſelf to be of the ſame opinion in the caſe 


of Becket and Cordley, for, that, in ſuch caſe, 


the property was bound upon the principle of 
notice, and a witneſs, in practice; was not 


privy t to the contents of a deed. 


Secondly; That he ſhould be aL 5 
f filent, though he has full liberty to ſpeak ; for, 
if there be any compulſion, that hinders him 
from acting, there is no ground, from his ſi- 
lence, to wee an aſſent to what 1 is going 
1 forward. 


_— The former principle governs in a court of 
1 law in caſes where a leſſee for a year holds 
over; for i in ſuch caſe he is not conſidered as 
4c tenant at will, but as a tenant for a year; 
3 WJ the law preſuming, from the leſſee's ſllence, 
a4 tacit agreement to renew the contract upon 
. the original terms, f 


1 if the holder af 4 a note, 3 it is dit. 
honoured. omit ta. give reaſonable notice to 


4 the 
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190 3 
the indorſer, that he looks upon him as liable, 
and intends to reſort to him; he will be con- 
ſidered as agreeing to diſcharge the indorſer, and 
to accept the maker; for the omiſſion of that 

information amounts, in law, to a tacit aſſent 
to give credit to the maker, and is tantamount 
to an agreement to diſcharge the indorſer. 


Many inſtances of this kind occur in caſes, MY 
where, to give effect to ſome great leading 
contract, founded upon an expreſs agreement, 
ſome other tacit agreement muſt, from the | 
very nature of the tranſaction, be included 

therein. Thus if a man bargain with another 
for ſale of his trees, the law implies that the BY 
vendee ſhall have free ingreſs and egreſs to MY 
take them; becauſe, otherwiſe, the former 
agreement would be to no purpoſe. 80 he 
who. lets a chamber, is preſumed to confent | 
that the leſſee ſhall make uſe of ſuch other 
parts of the houſe as are neceſſary to give 
. him free acceſs to this apartment, and free 
Cedbolt 333. paſſage from it. And if a man give leave to 
aaa another to lay pipes of lead through his lands, 
the law infers a tacit agreement, that he may 5 
gehe ground © to 998 them there, | . 
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And there | is ; one di of tacit agreement 7; 


T9971 - 

which runs through, and is annexed to all con- 

tracts, conditions, and covenants ; namely, that 

if one of the parties fail in his part of the agree- 

ment, he ſhall pay the other party ſuch damages 
as he has ſuſtained by ſuch neglect or refuſal. 


Thas where, on payment pf aS f 104. by 


A. to B. the latter agreed to transfer five ſhares 
nin the Welch copper mines at the opening of 
dhe books, and for ſecurity gave A. a note in 


theſe words,“ « 18 Auguſt 1720, 1 do hereby ac- 


knowledge to have received of A. 2621. 103. 
as a conſideration for the purchaſe of five ſhares, 
which I do hereby promiſe to transfer to the 
ſaid A. as ſoon as the books are open, being 


Dutch v. War. 
ren, M. 7. G. 1. 
CB. cited 


3 Burr. 1011. 


ive ſhares in the Welch copper mines. Wit-⸗ 
neſs my hand.” The books were opened, when 


W 
ee 


A. requeſted B. to transfer theſe ſhares, which 
he refuſed, and told A. he might take his 


remedy. A. brought an action upon the 


caſe for money had and received to his uſe. 


Thbe chief juſtice leſt it to the conſideration E 


T the jury, whether they would not make the 


price of the ſtock, as it was on the day when 
it ſhould have been delivered, the meaſure of f 
the damages, which they did, and gave the : 
plaintiff but 17 51. damages. | And, on a caſe 


made for the conſideration of the court of 


Common. 
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Common Pleas, it was reſolved that the ver- 


dict was right, being not for the whole money 

paid, but for the damages in not transferring 
the ſtock at the time, which was a loſs to A. 
and an advantage to B. who was a receiver of 


| the difference to the uſe of 15 


80 fc one uſually fond his ſervant to market 

upon truſt, and, when he takes up goods, ſtand 
to the bargain; this is evidence of his aſſent 
that all the world ſhould truſt him; and may 
- be applied by a jury to evince an aſſent to 
a particular « contract. : 


There is dſo another. kind of affent that 

may be conſidered as tacit or preſumptive, 

though 1 it be purely i imaginary. This is where 

a perſon doth not think, nor indeed can think, 


of the engagement he enters into, becauſe he 
is ignorant on what it is founded; yet he is 


ſtill ſuppoſed to acquieſce in it, becauſe we 

preſume that, if he knew the thing, either he 
would conſent to it as beneficial to dime, or 
| ſhould conſent to it according to the maxims 1 


of natural equity. 


a Upon this principle, the law, upon every 


keolfment, releaſe, ſurrender, gift, grant, or 


aſſignment, | 
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aſſignment, veſts the property thereby con- 

veyed in the feoffee, releaſee, ſurrenderee, 

donee, grantee, Sc. his aſſent thereto being 

preſumed, it TRY prima facie ce to be for 
| his teren. 


so the heir's acceptance of an inheritance 
2 deſcending to him is e 


"Again If the pectin upon whom a bill! is 
drawn, refuſe to accept upon account of the 
credit of the indorſer, but pay the bill for the 


may be maintained againſt the drawer. | 


2 


this, i in law, amounts to a tacit aſſent to give her 
credit for neceſſaries; and, upon that ground, 
- ſobjects him t to an action, as before ſtated. 


ſtances invalidate an aſſent yen. 
Ignorance or error, i in 1 ſame caſes, renders a 


contract or agreement invalid, by invalidating 
the aſſent gen to it by one of the | Parties. 


| honor of the drawer; this raiſes an aſſumpſit, 
= founded upon a tacit agreement, upon which an 
== ation for money paid, laid out, and expended, 


Smitli, et al. v. | 


Neſſen, et al, 
Term Rep. 
vol. lo 269 


So if the huſband turn his wife out of doors, 


Fourthly, 1 ſhall confider whar circum- 
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In this reſpect a diſtinction is made, where 9 
the perſon, laying under the error or miſ- 1 
take, was drawn in to contract by fraud and 3Z 

circumvention, practiſed by one of the par- 
ties in taking advantage of the other's igno- 
rance of his right, or concealing it from us, 
and where there proves to be an error or Ml 
miſtake reſpecting the thing or ſubject bar- 9 
gained for, equally unknown to both parties: = 
For, in the former caſe, the contract or agree- 
ment will be null and void in itſelf; becauſe, 
in all bargains, where the nature of the thing 
5 contracted about, and all its qualities, good 
and bad, are explained, and conceived to = 
underſtood, the aſſent is yielded under an 


idea, that the facts are e ſtrictiy as ſtated, 


N 


Broderick v. T 3 where one deviſed his lands away 
| Broderick, 1 P. 
Win. 239. S. C. from his heir at law, but did not 8 his 


Vm. Abr. - 
. L. 1 Verd. will according to the ſtatute of frauts; and 


* 8 afterwards the heir at law, in conſideration of 
| 100 guineas paid him by the deviſce, did, by 
| deed, reciting that the will was duly executed, 5 
releaſe to the deviſe all his right to the 
eſtate deviſed; and then the heir at law, 
being told by the deviſee, that, there being = 
debts appointed by the will to be paid, it 
would facilitate the raiſing the money for tage 
payment of debts, if be (the heir) would 
Join 


E 
Join in a leaſe and releaſe of the deviſed pre- 
miſſes ; whereupon, for 50 guineas more paid 
to him, the heir, together with the deviſee, 
by leaſe and releaſe, conveyed the premiſſes to 
J. N. and his heirs, in conſideration of 40007. 
mentioned to be paid by the purchaſer. And 
a receipt was given for the money, but, in 
truth, the purchaſe money was not paid, but 
f J. N. was a truſtee only for the deviſee, and 
ſo admitted to be. A bill was filed by the 
heir at law, to be relieved againſt theſe aſ- 
ſurances. One witneſs ſwore, that the heir 
did declare to him, that the will was nor 
worth any thing ; and that this declaration 
was made by him, before his executing the 
| releaſe, Per curiam. Either ſuppreſſio veri, | 
or ſuggeſtio falſi, is a good reaſon to ſet aſide 
any releaſe or conveyance: then, to recite in a 
a deed that the will was duly executed, when 3 
it was not, was ſuggeſtio falſi; and to con- <A Ro 
ceal from the heir that the will was not duly — 
executed, was ſuppreſſio veri. S0 that both = 
7 circumſtances concurred. And as to the __ 1 
claration of the witneſs, it was ſaid, A . 
not to be believed, that, if the heir had known 85 
that the will was not duly executed, he would, 
for ſo ſmall a conſideration, have parted with 
1 his eſtate. | And the court relieved the heir. 
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Cann v. Cann, 
| 1 P. WII. 720. x, 


[ 142 J 
But, if it plainly appear that there was no 
intention of fraud in either of the contracting 
parties, and that the one had no more know- 


ledge of the thing contracted about than the 
other; there, if, in a doubtful point, one party 
wiſtake, it is ſo much the worſe for him, but” 


the contract is valid notwithſtanding; for the 


aſſent is complete and full to treat upon che 
ſubject as it ſtands. | 


Thus it was lid down by Lord Macclesfeld, 
in the caſe of Cann and Cann, where two par- 


ties were contending in the court of Chancery 


5 reſpecting an eſtate, and one releaſed his pre- 


tenſions to the other; that there could be no 


5 colour to ſet this rel leaſe aſide, becauſe the man 
that made it had the right; for by the ſame rea- 


: ſon there could be no ſuch thing as compromil- 
ing a ſuit, nor room for any accommodation: 


Every releaſe ſuppoſed the party making it 


to have a right; ; but this could be no reaſon 
for its being ſet aſide, for then every releaſe 
N might | be avoided. Thar, therefore, an agree- 5 
ment entered into upon a ſuppoſition of a 
right, or of a doubtful right, though it after- 


wards came out that the right was on the 


other ſide, ſhould be binding; and the right . L 
ſhould | not prevail againſt the agreement of | 


the 


[ 143 ] 


promiſe of a doubtful right was a ſulticient 
foundation of an agreement, 


So where one deviſed his eſtates in re- 
mainder, after an eſtate limited in tail, in truſt 
for his niece E. and her ſons and daughters 
in tail, and went on, © Item, It is my will, and 


| I do hereby declare, that if the ſaid S. and M. 


the parties, for the right nub always be on 
one ſide or the other: And therefgpe the com- 


Pullen v. hawks: 
2 Atk, 58 To 


(two daughters of E.) or either of them, ſhall | 


| hereafter marry with any perſon or perſons 
whatſoever, without the conſent of their father 


and mother, and the truſtees named in the ſaid 


Veil, or tbe greater number of them living, ſig- 


ified under their hands, then it is my will, 


that ſuch of the daughters, ſo marrying, ſhall 
have and receive no more benefit and ad- 
vantage by my ſaid will, or any thing therein 


contained, than if they were actually dead, or 
not named in my ſaid will, either by parti- 
cular names or daughters in general.“ „5 
mother had three daughters, R . and M. 


_—_ afterwards M. married without conſent, and | 


then a lawſuit aroſe between the ſiſters and 
their huſbands as to the fortunes of the 


1 wives. And then articles of agreement were 
1 entered into and executed between all the 
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parties, by which, among other things, it was 
agreed, that, after the death of E. the mother, 
who was then tenant in tail, an equal diviſion 

| ſhould be made between the daughters of all 
the eſtates belonging to the teſtator. After- 

| wards R. one of the daughters, : and her huſ- 
band, objected to M.'s having any ſhare of 


the teſtator's eſtate upon the ground that ſhe, 


puſev v. Dif- 


douverie, 3 P. | 


Wu. 316, 


marrying without conſent, had forfeited. her 
right in the third of what was to come to her 
upon the death of her mother, and, in order 
do get rid of the agreement, inſiſted that they 
executed the articles under a miſtake. Lord 
Hardwicke ſaid, that there was nothing more , 
miſch. vous than for a court of Chancery to 
decree a forfeiture. after an agreement, in 
which, if there was any miſtake, it was the = 
| miſtake of all the parties to the articles, and || 
+ no one of them was more under an impoſition 5 
than the other; and he decreed them to be 
carried ſpecifically 1 into execution. 85 


* 


But in fuck caſes the parties muſt: be ac- 3 
quainted with the extent of their rights, and 
the nature of the information they can call 

5 oe reſpecting them, or otherwiſe the inclina- 
tion of courts ſeems to be that they ſhall not 
be bound. Therefore where one, being a free- 
man 


toe 
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man of London, and having a wife, a fon, and 
a daughter, compounded with the wife as to 
her cuſtomary part; and then made a will, 


giving, inter al, 10, oool. to his daughter, 

upon condition that ſhe ſhould releaſe her or- 
phanage part, together with all her claim or right 
to his perſonal eſtate by virtue of the cuſtom 


of the city of London, or otherwiſe, and made 


his ſon executor, his daughter being about the 

age of twenty-three years. And the daughter, 
after having been informed by her brother 
that ſhe had an election to have an account of 
her father's perſonal eſtate, and to claim her . 


orphanage part, elected the legacy, and exe- 


cruted a releaſe of her ſhare under the cuſtom. 

Lord Talbot, on an application by her after | 
taken huſband to ſet this leaſe aſide, on the 
; ground that her cuſtomary ſhare would have 
been 40,0007. was induced ſo to do; becauſe 
his lordſhip ſaid, he hardly thought ſhe knew 
ſhe was entitled to have an account taken of | 
the perſonal eſtate of her father, in order to 

aſcertain what her orphanage part would 
amount to, and that when ſhe ſhould be fully 
apprized of that, then, and not till then, ſhe 
was to make her election; for probably ſhe 


2 | would not have elected to accept her legacy, 
bad ſhe known or been informed what her 
| 3 orphanage 
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Jones v. Ran- 


dall, Cowper 


37. 


orphanage part amounted unto before ſhe 
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waived it and accepted the legacy. 


Under the head of Contracts, under an ig- 
norance that does not invalidate the contract 
for want of conſent, we may claſs Wager Con- 
tracts, to the validity of which, it is not eſſen- 
tial that the event be in itſelf contingent. For 
here it is ſufficient that the event be equally 
- uncertain to the parties. 


Therefore, where « an ation was brought to 


recover money won upon a wager, whether a 
decree of the court of Chancery would be re- 
verſed or not on an appeal to the houſe of 
Lords. And it was objected, on motion in 
arreſt of judgment, that the contract was void; 
and one ground urged againſt it was, becauſe | 
the event was not contingent, but certain, for 
the laws of this country were clear, evident, 
and certain. All the judges knew them, and, 
- knowing them, adminiſtered Juſtice with up- 
rightneſs and integrity, The event, therefore, 
was certain, and of courſe the wager ſuch as in 


its nature was impoſſible to be loſt. Sed per 


curiam: This contract is equal 3 the 
parties; they have each of them equal know- 
ledge or equal ignorance : : Ir is concerning 


SS: an 


1 


9 


an event which, reaſoning by the rules of pre- 
deſtination, is to be ſure ſo far certain, that 


it muſt be as it ſhould afterwards happen to 


be. But it is a future event equally uncer- 
tain to the parties, whether the houſe of Lords 
would be of the ſame or a different opinion 


with the chancellor. The preſumption, if any, 


rather againſt the perſon betting in oppoſition 
to the chancellor 8 E 


Here we e may kkewifh bd ker choſe caſes, in 
which agreements are made for the purchaſe 
of eſtates, and the like, which eſtates are after= 
wards found, in circumſtances, to have been 
1 erroneouſly repreſented to the purchaſer. In 
| theſe caſes a diſtinction is made according to 
the nature of the circumſtances miſtaken, or 

reſpecting which there is error. If the miſ- 
=_ take be reſpecting that, at which the perſon 
making the contract particularly aimed, the 
—_— agreement will be void, his aſſent being found- _ 

ed on the ground, that the thing i in which the 
error lies exiſted, or was wanting. Any de- 
viation from the terms of the contract in theſe 
reſpects, is, therefore, eſſential. But, if the 
error be in ſome circumſtance, which, although 
the purchaſer would have been better pleaſed i 
with his bargain had it exiſted, yet he did not 
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particularly aim at and ſpecify in his contract; 
here the bargain will be good, and the defect 
will lie in compenſation : For the exiſtence, or 
' non-exiſtence of this circumſtance, does not 
appear to have been conſidered as an eſſential | 
motive to the aſſent given; and then the git 
of the contract is the value of the thing con- 
_ tracted for, which, in caſe of any variation, 
may be equallized by deducting the difference 
of value out of the Purchaſe na & . 


As for example, ſuppoſe a man contracted 
and agreed to ſell an eſtate, and in his de- 
ſcription ſtated it to be tythe- free, and it after- 
wards turned out to be ſubject to tythes; if! it 
were not evidently the intention of the party 

contracting for the purchaſe that it ſhould be 
"Ep tythe-free, ſo as that were the expreſs motive 
\ to his aſſent, the being ſubject to tythes would 
uA dt invalidate the agreement; for, whether it 
be ſo or not is an accident, and has nothing = 
to do with the eſſence of the contract: It is 
conſidered, therefore, as not affecting the aſ- 
ſent to purchaſe, but merely as giving the 
vendee a right to call upon the vendor for an 
| abatement of price, in proportion to the in- 
Fonvenience or diminution of value, that the 
1 tythable occaſions. 


So 


L 9] 
eſtate upon a particular, in which it were ſtated 


out that the manor belonged to another per- 
ſon, and not to the vendor. The bargain 


according to the value at which the manor was 
he, or another perſon, be lord of the manor 


: extending over his eſtates. But ſuch circum- 


mY as + in — _ 


So if a man were to agree to purchaſe an 


to conſiſt of a manor, lands, Fc. and it turned 


would, nevertheleſs, be carried into execution, 
in equity, ſubje& to an abatement. in price, 


: eſtimated. And, yet, it may be very material : 
in the conſideration of the purchaſer, whether 


ſtances are, nevertheleſs, conſidered, in equity, ; 


To put this principle of equity in a ſtill N 
N ſtronger light. Suppoſe an eſtate with . 
manor were ſold by a particular, ſpecifying 9 
the value of each part, and wherein the manor 
were thrown in as a make- weight; and, on a 
valuation taken, at the inſtance of the vendee, 
the eſtate were valued, without the manor, at 
the ſum ſtipulated to be paid for it with the 
; manor ; and it turned out that the manor was 
in another perſon, and not in the vendor: In 
ſuch caſe it appears to me, that the bargain 
ought to be carried into effect, in equity, 


| without any deduction from the ſum ſtipu- 
DE. _ lated 
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| lated for the purchaſe. For, conſidering the 
ground upon which the parties contract, the 
vendee is no loſer by the deficiency. | The 
contract ſtill remains equal upon their eſti- 
f mation. 


But if the buyer make it an expreſs con- | 

dition in the agreement for the purchaſe, that 

the lands be tythe-tree, or that there be a 

manor, and the ſeller covenant therein to that 

effect; then, unleſs, the fact turn out as ſti- 
g pulated, che mne will be null. 9 


And, in ſome contracts, the intention of the 
parties, as to the nature of their aſſent, will be 


inferred from circumltances ; as from price, 


or the like. Thus if a man ſell a horſe for 
a price, which it could not be worth, unleſs 


it were ſound, the contract will be void, if it 2 


turn out otherwiſe; for the purchaſer would 
never have conſented to give a ſound price, 
; unleſs he were to have a ſound horſe. 


; This elacivle is :Nuftrarcd by the writers 


on natural law by a very appoſite inſtance, _ 
namely, that of a female ſlave cloathed in the 


__ dreſs of a man, and offered to be hired o or r fold 
in that character. MY 


In 
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In ſuch caſe the difference of the ſexes is only to 
be known by their habits, and, conſequently, can- 
mot be miſtaken, unleſs under a diſguiſe. And, 


therefore, the hirer muſt be ſuppoſed to have 


conſented to the agreement, ander the aſſurance 


that the ſervant was of that ſex whoſe habit 
ſhe wore, and then the error is efential, and, 


conſequently, the bargain is null and void. 
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Df the Subjects of Contracts 
1 Agreements. hs 


1 JAVING ava wh perſons are ca- 


pable of contracting, or being con- 


- tracted with; we are neceſſarily led, in the 
next place, to conſider the ſubjects reſpecting 7 
- which contracts may be entered into, and 
in what reſpects men may lawfully bind, or 
oblige themſelves by their wa or bar 
5 gains. 5 


And i it is e upon als hank of 


our enquiry, that a diſtinction ſubſiſts between 
contracts that are executed, and ſuch as are 
executory. For it is a known rule of law, 
that a man cannot by contract, executed, 
grant or convey any thing, in which he has 
: not an actual or potential intereſt, at the 
time of the grant or conveyance ; becauſe 
„ neceſſary that he, who by his contract = 
makes another poſſeſſor of any thing, ſhould 
_ firſt be, himſelf, the proprietor of it, In our 


law, therefore, every contract executed, re- 


ſpecting a . of which the party convey- 


ing 


1 153 J 
: ing is not owner, actually or potentially, at 
the time of entering into it, is void. Thus, 
if a man grant all the wool that ſhall grow 
upon his ſheep, that he ſhall buy Bereafter, 


this is a void grant; for he has the wool net- 
: ther actually nor potentially. 


80 if or one make a leaſe of lands to another, 


Hob. I 32. 


a Co. Liu. 47. b. 
and the leſſor has, then, no intereſt in the 


lands leaſed ; it is a good plea for the leſee 


to ſay, © that the leſſor had nothing it in the | 


3 : * at the lime of the teaſe.” 


"Dies the fame principle, if. one grant 
Z unto another a rent-charge out of white 


acre, and that it ſhall be lawful for the 
grantee to diſtrain in all the other lands 
whereof the orantor is then ſeiſed, and in 


thoſe which be ſhall thereafter purchaſe; 1 K. 


though this be but a liberty of diſtreſs, and 


no rent, except out of white acre, yet the 
clauſe is void, as to the lands to be e purchaſed 


© afterwards, 


So, if a reverſion had (when attornment Ibid. 
was in uſe) been granted to J. 8. and after- LY 
_ wards J. D, (a ſtranger) had, by his deed, 


| granted 0 J. 8. „l, if he (J. b. purcha- 
ſed 
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Co. Litt. 309. * 
. by Lord Coke, that if, before the 4 Anne, 
cap. 16. ſect. 9. the conuſee of a fine, pre- 


the ſeigniory to another; the bargainee could 
not have diſtramed: And the reaſon is, be- 
cauſe the grantor could not have diſtrained; 
and no man can transfer more right to another 1 

= man, than he has himſelf. 


ploud. 432. | 


ſed the particular eſtate, he would attorn to 


chaſed the petites * 


ſell the horſe to another, upon condition that 
he pay forty pounds for it at Chriſtmas : The 
contract being completed as ſoon as the price 
. agreed upon, he cannot, afterwards, and 
before Cbriſimas, ſell it to a third perſon. 
Nor will ſuch latter ſale be made good, 
though the firſt vendee fail of payment, by 
reaſon whereof che vendor re- ſeizes the horſc; 

1, becauſe, at the time of the ſecond contract, * 
tte vendor had neither intereſt, nor property, . 
nor poſſeſſion of the horſe, but only a condi- 


164 1 


the grant; this had been a void attornment, 
notwithſtanding J. D. had afterwards pur- 


Upon the ſame principle; it is laid down 


vious to attornment, had bargained and fold 


Again, if one, being poſſeſſed of a horſe, 


tion, which will not enable him to contract 


oY 1 


for the property and poſſeſſion ; therefore, i ic 


3 merely a void act. 


And if A. grant unto B. that if B. enter 


into an obligation to A. of 1001. and after- 
wards procure him ſuch a leaſe, then the ſame 
obligation ſhall be void. And B. enter into 
ſuch an obligation unto A. and afterwards 
| procure ſuch a leaſe, yet the obligation is 
ſimple; becauſe the defeazance v was made of 


that which was not. 


80 if A ae to B. by deed, that if B. 


make unto A. an obligation for any ſum, it 
| ſhall be void; and afterwards B. enter into ſuch 
an obligation to A. the grant is void: becauſe | 
it is the grant of a duty that A. had not in 
him at the time of the grant; and every man 
5 may bind himſelf to what he pleaſcs, ; 


19 II. 6. "ih 
A 64. a Bro. 


Nor ts law allow a man to grant or 


incumber that in which he has only an in- 
choate title, or intereſt to be perfected in 
future. Thus, if a writ of annuity were grant- 
ed by a prebend, after collation, admiſſion, 
and inſtitution, but before inſtallation or in- 
duction ; ſuch a grant, though it were con- 


Dyer, 221. r 


18. 


firmed by the ordinary, he being the patron, | 


would 
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would be void: becauſe the prebend had 
but jus ad rem and a future intereſt, and not 
jus in re; for he cannot be ſaid to be a pre- 
bendary to all intents, nor at the common 
law, without the real poſſeſſion, which is 
* Ham 9 induction. i 


But we muſt diſtinguiſh the laſt-mentioned : 
caſe, from thoſe caſes in which, although it 
be uncertain whether the thing granted will 
ever exiſt, and it, conſequently, cannot be 
actually in the grantor or certain, yet it is in 
him potentially, as being a thing acceſſory to 


ſomething which he actually has in him; for 


ſuch potential property may be the ſubject of. - 
REN contract executed, as a grant, or the like. 
22H.6.43) Thus a parſon may grant all the tithe that he 
ä ſnall have in ſuch a year, yet, perhaps, he 
| ſhall have none; for the right to the advow- 
ſon, Sc. is in him, and out of that advowſon 
they ariſe. So a tenant for life may ſell the 5 
7 profits of his lands for three or four years to 
come, and yet the profits are not then in eſe. | 
Upon the ſame principle, a lord of a manor 
way part with the profit of his courts for 2 
= time to come. 0 e 


Srentbam This an was s inveſtigated and con- | 
V, Hawley, a | 
Hob. 132. TE: | 1 firmed 


1 


fir med in the caſe of Grantham againſt Har- 
ley. There, one ſeiſed of land, let the ſame 


by indenture for twenty-one years, and cove- 


nanted therein that it ſhould be lawful for the 
leſſee, his executors and aſſigns, to carry 


away, to his own uſe, ſuch corn as ſhould be 


85 growing upon the ground at the end of the 
term; and afterwards the leſſor aſſigned his 
: reverſion. And one queſtion was, Whether 


the leſſee was entitled to corn fo growing ? 


And it was argued on the part of the aſſignee 


of the reverſion, that it was merely contin- 


gent, whether there ſhould be corn growing 


upon the ground at the end of the term or 


not; and that the leſſor never had property in 
the corn, and, therefore, could not give nor 
grant it; for the right to the corn, ſtanding at 
the end of the term, being certain, l 


with the land to the leſſor. But ju dgment 
was given againſt the reverſioner : : Becauſe ic 


was ſaid, that the property, and very right of 
the corn, when it came into being, was paſſed 
away ; for this was both a covenant and a 
grant; and, therefore, if it had been of na- 
tural fruits, as of graſs or hay, which run 
merely with the land, the like grant would 
have carried them 1 in property after the term, 
Then, though corn were frufus indaſtrialis, : 


o ALE 2 e ID”; AER; 
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: ſo that he that ſowed it might ſeem to have 
a kind of property ipſo facto in it, divided 


from the land, and, therefore, it would go to 


the executor, and not to the heir; yet, in this 
caſe, all the colour the reverſioner had to it 


was by the land, which he claimed from the 


leſſor who gave the corn; and, though the leſſor 

had not the corn actually in him, nor certain, 
yet he had it potentially; for the land was the 
mother and root of all the fruits. Therefore 
| he that had hat, might grant 41] fruits that 


might ariſe upon it afterwards, and the pro- 


 herly would paſs as ſoon as the fruits were 
| extant. 1 5 


And where contracts are executory, ope- 


5 rating as declarations precedent, and to the - 


. perfection of which ſome new act or convey- 5 


3 Bacon's Max. l 


ance is neceſſary to give them life and vigour, 
the law admits of them, although made be- 
- fore any intereſt veſted. 


: As if a man covenant with J. S. by inden- 
ture, that before ſuch a day he will purchaſe : 
the manor of D. and before the ſame day 
| levy a fine of the ſame land, and that the 
ſame fine ſhall be to certain uſes which are 
expreſſed i in the indenture. TD his indenture 

| will 


Lo 8 

vill bind the land, though it be purchaſed 
after; becauſe there is a new act to be done, 
VIZ. the fine. 


80 if J. grant unto J. 8. authority, by my Bac. Max. oY 


| deed, to demiſe for years the land whereof 


I am now ſeiſed, or hereafter ſhall be ſeiſed, 
and after I purchaſe lands, and J. S. my 


attorney, demiſe them: this is a good de- 


miſe, becauſe the demiſe of my attorney "oy 


a new act, and all one with a demiſe by 


W whit 


I, But if there were no new act to be done, 
then it would be otherwiſe : As if a man ſhould. 


Ibid. 79. 


covenant with his ſon, in conſideration of na- 


tural love, to ſtand ſeiſed unto his uſe of the 


lands which he ſhould afterwards purchaſe, 


the uſe would be void. And the reafon is, 


becauſe there is no new act, nor tranſmutation 


of poſſeſſion following, to perfect this incep- 
tion; for the uſe muſt be limited by the feoffor, 
and not by the feoffee, for the feoffee had r no 


intereſt. at the time of the covenant. 


CE if A. mortgage land, ad erb 


which he receives from bim, chat, after he 


wn 


Ibid. 36. 
| covenant with J. S. in conſideration of money 
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bas entered for the condition broken, he will 
ſtand ſeiſed to the uſe of J. S. and A. enter, 


Ibid. 


Bro. tit. faits 
Et vide 


37» 


and this deed be inrolled, and all within the 


ſix months, yet nothing paſſes ; Becauſe the 


inrolment is no new act, but a perfective ce- 
remony of the firſt deed of bargain and ſale; 
and the law is more ſtrong in this caſe, be- 
cauſe of the immediate relation that the in- 
rolment has to the time of the bargain and 
fale, at which time the bargainor had nothing 5 
= but a naked condition. | 


So, if there be two Joint-tenants, and one 


of them bargain and ſell the whole land, and 
: before the inrolmenthis companion die, —_— 7 
— of the — accrued by ſurvivor. 


Another obſervation appoſite to hs part of 7 


dur ſubject is, that the right of diſpoſing, 


being a right commenſurate with and cor- | 
relative to property, cannot be extended be- 

yond the ability of the party contracting to 
diſpoſe; becauſe it is vain and impertinent : 
to contract about matters which are unat- 


tainable. It follows from hence, that no 


GEL. right can be created, nor obligation be in- 
curred, from a contract to perform things 
naturally impoſſible. | And, therefore, were 


one 
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dne man abſurd enough to covenant with an- 
other to build him a large houſe in a day; or 
to go to Rome in the ſame time; or to over- 
turn Ye -ſtminſter Hall with his finger; or to 
bs make the Thames overflow Y/e/tminſter Hall; 
or to drink up the ſea ; or touch the ſky with 
his hand, or ſuch like impoſſibilities: Such con- 
tracts would be void; and the party, under- 


taking to accompliſh them, would be ſubject 


Firzh. Oblig. 13. 


Puffend. lib. 3. 
ſec. 2. Et ibid. 
note 1. 40 E. . 
6. a. 


do no action, even for damages accruing, by 
reaſon of non- Performance. 


But we 100 aiftinguiſh here, between things 


naturally impoſſible, and the impracticability 
of accompliſhing of which muſt be evident 20 
all parties at the time of contracting; and 
things which are not pb/ ically impoſſible, but the . 
impoſſibility of accompliſhing of which ariſes = 
from circumſtances peculiar to the party con- 
tracting; for, in the latter caſes, although the 
main contract be of neceſſity void, by reaſon 
of the inability of the perſon undertaking to 
3 perform it: As if a man contract to ſell 
= eſtate, the title to which is in another 
perſon ; yet, though equity will not enforce 
a ſpecific execution, that will not diſcharge 
the perſon contracting to ſell, from paying 
a damages to the other party for any loſs he 
may ſuſtain by reaſon of his being impoſed 
M upon; 


Cornwall 

V. Williams, 
Colles's Ca. ia 
Paul. 4 
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upon; for, although, where a perſon coves 
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nanting, through remiſſneſs and negligence, 
undertakes an impoſſibility, ſo far as goes to 


his capacity of performing, the main under- 


taking muſt be void; becauſe, that the thing 


 fipulated is prafficable to the party ftipulating 
#0 perform it, is preſumed as a tacit condition 
in the contractor's mind in every agreement; 
the law, nevertheleſs, upon account of the 
neglect and default of the undertaker, binds 
him to anſwer any damage that the other 
party ſuffers through his being diſappointed, 
but not to any damages as a compenſation for | 
the non-performance of the thing contracted for 


7tſelf, that, as being impracticable to the party, 
— * any. ES . 


Thornborouglii 
v. Whitacre, 


2 L. Ray m. 
by I 164, = GC 
7 Mod. 305. 


Tus * A. in | confi deration of 25. . 64. = 


: in hand paid to him, and of 41. 17 5. 6d. to 5 
be paid to him upon his performance of the 
5 agreement, contracted to deliver to B. two 


grains of rye-corn on the Monday following, 
+ & os progreſlively, doubling the quantity 
on every Monday during the year: It was ob- 


jected, on an action on the caſe brought upon | 
this agreement, that it appeared, upon the 
face of it, to be impoſſible, the rye to be de- 


livered amounting to ſuch a quantity, as all 
the 


wy 

the rye in the world was not ſufficient to pto- 
' duce: Sed per curiam, if a man will, for a 

valuable conſideration, undertake a thing im- 

poſſible with reſpe to his ability, that will 
not make the contract void; for though the 
contract be a fooliſh one, yet, it will hold in 
law, and the perſon ſo contracting ought to 
pay ſomething for his folly. And the cauſe 
was compromiſed on re. payment of the half : 

crown with coſts, 


And where the term e bell, in its s phy- Z 
f cal ſenſe, is applied to an agreement, it is to 


f be taken in its fulleſt extent; and, therefore, 


a man may bind himſelf to do any thing, 
which is not ſtrictly impoſſible, and the ly 
| will hold him to the performance of it. The 

legal diſtinction, therefore, between a near and 
remote poſſibility, is not regarded in execu- 
tory contracts. And, therefore, if A. covenant = 
with B. that, in caſe he die without iſſue, be 
will give his lands in D. to his brother; a 
court of equity will carry this agreement into 
execution, upon the contingency happening, 

| altbough a limitation in a deed © after dying with- 
out iſſue” would be void. So a covenant to 
ſettle lands, of which a man has only a poſſi- 
We bility of deſcent, will be carried | into execution 
M - 5 m 


a 
in equity: For a decree of that court does not 
attach upon the intereft in the land ſtipulated 
about ; but the court enforces the performance 
of the agreement in ſpecie, by its proceſs againſt 
the Perſon to Tomper: him to execute it. | 


And the ſubject of every ea mut not 
only be a thing naturally poſſible to be ac- 
compliſhed, but it muſt alſo be morally ſo; 
for to give an agreement an intrinſical obli- 
gatory force, and fit it to produce an action in 
courts of juſtice, it is not enough that it be 
made with the conſent of both parties, but the 
ſubject of it ought to be ſuch a thing, as 


- men have a lawful right and power of 7 


: pulating about at their pleaſure. T herefore, 5 
to make an agreement truly obligatory, i it is 
requiſite that the party undertaking, have a” 

moral, as well as a phyſical power, of per form- 

ing the thing agreed upon. It follows, that 
an engagement to do a thing | in itſelf unlaw- 
ful muſt be void; for it would be abſurd 
that an obligation, which derives its ſanction 
from the law, ſhould put us under a neceſſity 

5 of doing ſomething which the law prohibits. 

All acts, therefore, undertaken againſt legal 
conſtitutions are, by virtue of the law, null 

and void upon two grounds ; namely, Firſt, 

. Becauſe 


[ 165 ] 


' Becauſe where the object of a contract is con- 
trary to a man's duty, it may be preſumed 


that he did not give. his full and free aſſent, 


eſpecially if it be to perpetrate any crime, as 
murder, theft, or perjury. Secondly, Becauſe 
the law, by forbidding it, takes from the con- 
tractor the power of obliging himſelf to do 
it, and, by conſequence, prevents the perſon 
contracting from gaining any right of re- 


quiring it to be done. It becomes, therefore, 


gneceſſary for us, in order to have a clear con- 
ception of the law of England as to the ſub- 
| je of contracts, to conſider in what reſpect 
7 d or things are ſaid bis be againſt law. 


Natters o or things, againſt law may be faid : 


All matters or 8 0 law, i ina pro- 


per aſe are reducible under three heads. . 


do be ſo in /wo ſenſes; vi. Firſt, In a proper; 05 
Secondly, In an er ſenſe. 


Vide I P. Will. 
Toh 


Firſt, Either to do ſomething that is molum 


i fe, or r malum es] 


of the firſt kind, are all ES. that king My 


: for their object ſomething forbidden by the 
” eternal immutable laws of nature and of God: 
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As to commit murder, theft, perjury, or the 
like; which contracts acquire no additional 


turpitude, from being ae unlawful by 
any legiſlature, 


Therefore i I be under an obligation to 


pay you 201, if you kill or rob ſuch a perſon ; 


This is a void obligation, and creates no 


3 right, 


: The ſecond denomination of contracts, void 


on the ground of being contrary to law, vz. 
thoſe that are mala prohibita, applies to 
things, which, though they be not mala in fe, 


— contrary to the law of God and nature, 
yet are bad, as being againſt the law of the 


land: becauſe they are either repugnant to 
"the. welfare of the ſtate; or againſt ſome 


maxim or rule in law; or in contradiction to 


> ow poſitive ſtatute, 


Alleyn 67. 


"Abner the firſt of this . iption, 4 


of ſuch as are repugnant to the welfare of the : 


ſtate, all contracts or agreements, that have for 


their object a reſtriction of trading in any par- 
ticular way in general throughout England are 


ranked; all ſuch contracts being void, as mili- 
luating againſt national policy, one great object 


olf 
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of which is, and ought to be, to encourage 
and promote trade, and, conſequently, to in- 


validate all contracts that have a tendency to : 


check o or reſtrain the exerciſe of | it. 


Upon the ſame principle, namely, to pre- 


diſcourage trade, every contract, that has for 


its object @ general reſtriction not to exerciſe 
a trade within a limited period of time, is 


| likewiſe void. Therefore if a dyer enter into 
an agreement not to uſe his craft for two 
years, it will be void; for ſuch reſtraint muſt 
not be — although it be temporary _ 


Þs- if a ade ien be bound not to On 


his land; the bond 1 18 againſt common law, : 


But the fins: Wende FOE not apply, '. 
an agreement, not to trade in any particular 
place; for the policy of the nation is not 
concerned in what place a man exerciſes his 
. calling. And there may happen inſtances 
wherein ſuch a contract may be uſeful and 
| beneficial: As to prevent a town from being N 
1 overſtocked with any particular trade: Or 
Do in the caſe of an old man, who, perceiving 8 
n himſelf under ſuch circumſtances of body or 
.-.M 4 mind, 


'2 H. $. 8 b. 
Bro. tit. . 


85. 


11 Co. 531 b. 
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mind, as that he 1s likely to be a loſer by. 


continuing his trade, will find it better ta 


part with it for a conſideration, that, by ſelling 
his cuſtom, he may procure to himſelf a liveli- 


| Broad V. Jolly, 


& c. Cro. Jac. 


6. 8. Co . 
| 2 Bulſt. 136. 
3 1 
almer 172. 
Cheſman v. 
Nainby, 


2 Strange 739. 
1 P. Will. 181. 


a " Ald « 


| Moore 115, 242. 


Palm. 172. 
| March 17. 


hood, which he might * have loſt o 


trading longer, 


Therefore it has been held, that an Ap ; 
fit may be maintained upon an agreement 
not to keep a mercer's ſhop in Newport ; for 


the undertaking is voluntary, and the party 
. reſtrained, may, notwithſtanding, keep a mer- 
| cer 8 op elſewhere, = 


But a contract of the latter kiad will not 
be binding, unleſs entered into for a good 


and ſufficient conſideration; for if 1 it be with- 


out conſideration it wilt be void. 


1 P. Will. 192. 


"a it is beſt on, Gb 3 or . 
conſideration ſhould appear upon the face of 


the contract; becauſe, wherever ſuch contract 

ſtands indifferent, and, for avght that is known, 
gh may be either good or bad, the law preſumes 
it prima facie to be bad. Firſt, In favor of g 


trade and honeſt induſtry, | Secondly, For 
that there plainly appears a miſchief, but he Þ 
benefit can be only preſumed, and in that 


caſe, 


SLE 


cafe, the preſumptive benefit ſhall be over. 


borne by the apparent miſchief, Thirdly, For 


that the miſchief is not anly priyate but pub- 


lic. And, Fourthly, For that there is a ſort 


of preſumption, that it is not of any benefit 
to the obligee himſelf; becauſe it being a 


general miſchief to the public, every body is 


affected thereby : For it is to be obſerved, 


that though it be not ſhewn to be the party's. 


trade or livelihood, or that he had no eſtate 


t to ſubſiſt on, yet all the books condemn thoſe 
bonds on that reaſon; viz. as taking away 


the obligor's livelihood, which * that th EE 


| faw e, it, 


But Lo: c. Juſt ks. was of opinion, ; 


in the caſe of Mitchel and Reynolds, that where 
it did not appear on the face of ſuch a con- 


tract, whether or no the contract were made | 


Mitchel v. 
Reynolds, 


upon good conſideration, or were merely i inju- 
trious and oppreſſive, hat might be ſhewn by - 
| pleading; though certainly the caſe might be 1855 


2 ſettled either * without prejudice, 


And formerly a diſtin&tion was biker, in 
f the caſe of ſuch a contract for reſtraining the 
| trading in a particular place, between a con- 
tract or promiſe upon good conſideration, and 

— bond 


March . 
Moore, Pl. 259, 
379. 3 Leon 
210. Noy 95. 
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a bond or a covenant to pay a ſum certain on 


breach of ſuch undertaking ; the former be- 
ing held valid, and the latter, even although 


it were for a good conſideration, void. The 
reaſon for which diſtinction was, that, in the 


former cafes, the whole being to be recovered 


in damages, it was in the power of the jury 


do aſſeſs them according to the nature of the 


Mirchel v. 
Reynolds, 


PBL te, 


conſideration, and the injury received; but, 
in the latter caſes, the whole penalty or ſum 
was forfeited, and might be recovered in an 
action of debt, whatever might be the con- 
fideration given, or however flight the ad 
. received, 


But, in the caſe of Mitchel and Reynolds, 


this diſtinction was over-ruled, upon the fol- 
lowing grounds: viz, Firſt, That a bond is a 
more favorable contract for the obligor than 
a promiſe; becauſe the penalty is a re- pur- 
chaſe of the obligor's trade aſcertained before- 
hand, and on payment whereof he may have ” 
it again; and a man may rather chuſe to be 
bound not to do it under a penalty, than not 
to do it at all. Secondly, For that, however 
it be, it is the obligor's own act. Thirdly, 
Becauſe the obligor can ſuffer only by his 
knavery; and courts of juſtice are not con- 


cerned 


1 7 1 


cerned leſt a man ſhould pay too dear for be- 
ing a knave. Fourthly, Becauſe reſtraints, by 


the cuſtom of particular places, may be enforced 
with penalties which are impofed with the 


parties conſent, nay, where they are impoſed 
by the injured party without the concurrence 
of the other; then, a fortiori, the obligor may 
bind himſelf by a penalty. And, Fifthly, Be- 


cauſe the queſtion, whether upon the conſider- 


ation of the circumſtances the contract be good 
or not, is matter of law not fit for a Jury _. 


N determine, 


1 in the conſideration of theſe kind of 
; bonds, entered into with a view to reſtrain | 
perſons. from exerciſing their trades within 
| particular diſtricts, courts of « equity advert to 


| the object of the bond; making a diſtinction, 


where the penalty of the bond is merely in- 
tended as a ſecurity for the enjoyment of the 
object ſtipulated for, and where it is in the 


5 nature of aſſeſſed damages . And, in the ; for- 


mer caſe, theſe courts conſider the enjoyment _ 
ol the object as the principal intent of the deed, 
and the penalty only as acceſſory, and to inſure 5 
the damage really incurred; to aſcertain which, 
1 they direct an iſſue to try quantum damnificatus, 5 
and, thereby, give the ſame remed 7 upon a 
bond, 


7 
it 
3 
0 


Hardy v. Mar- 
tin, Brown's 
Chan. Rep. 419, 
in note, Et vid, 
Errington v. 
Aneſley, Bro. 
Chan. Rep. 
$788. fal. 341, 


[12 Þ 
bond, as milght have been procured if the 
doe had 2 * upon a promiſe only. 


This was done 18 the lords commiſſioners 
in the caſe of Hardy and Martin. There A. Y 
and B. had been partners as brandy-mer- 
chants ; ; and, on A.'s quitting the buſineſs, 
and ſelling the leaſe and good-will of the 


| ſhop to B. for 3oo/. B. entered into a bond, 


in 600 l. penalty, not to ſell, for nineteen years, 


any quantity of brandy leſs than ſix gallon * 


within the cities of London and Weſtminſter, or 
five miles thereof, nor to permit any perſon 


to do the fame, &c. And upon a breach of 
this contract, an action was brought, and 1 
verdict given for the penalty; whereupon 
plaintiff filed a bill, praying that an account 
might be taken of the actual damage ſuſ- 


tained by the defendant, and an iſſue directed 


for that purpoſe; and that, on payment of the 
damages, the defendant might be reſtrained 
from taking out execution for the penalty of 


n e 


ber 229. 5 
E Luk. 2 212. 


The next inſtance that occurs to me of 5 
contract void, as being malum Probibitum, 3 
militating againſt the public welfare, is that 


of a bond, or an agreement for unlawful 


maintenance: F 
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maintenance; which is an unlawful upholding 


in a cauſe depending in ſuit by word, writing, 


countenance, or deed, and is void as being 


inequum in lege. 


3 n the ſame principle a bond, taken | by 


a ſheriff for fees, is void: Firſt, becauſe the 


ſheriff, by the common law, was' to take no 
fees at all for diſcharging the duties of his 


bffice; and, therefore, whatever fees he is en- 
_ titled to, being given by act of parliament, 


the act muſt be ſtrictly purſued. Secondly, 
from the apparent probability, that ſheriffs 


ro Mod. 139. 
1 P. W lk. 195. 


- would make uſe of ſuch bonds to e op- 2 5 


— 7 


And JE a ſheriff, or gaoler, take a bond of 1 


2 Seren with condition to be a true pri- 
ſoner, or to pay for his meat or drink, ſuch 
Z obligation is void; the law prohibiting it, as 
a means that * be made uſe of for * 
poles of extortion, . N 


= An obligation, 4 into with an alien 
5 enemy, has been likewiſe held to be void; 


Plowd. 68. 
10 Co. 100 0 
12 Mod. 683. 
Vin. Abr. tit. 
Condition. U. 


"Hows tit. Oblige 


547 


vpon the ground, that a communication be- 
tween the king's ſubjects and perſons of that 


deſeription, may endanger the public ſafety. 
And, 
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And, for the ſame reaſon, viz. that they 


nilitate againſt the general welfare of ſociety, 
marriage brocage bonds, given for aſſiſtance 


in promoting marriages, are void; for mar- 
riages ought to be procured and encouraged 


through the mediation of friends and rela- 


tions, and not by hirelings; and ſuch bonds 


to match- makers, and procurers of marriage, 
are of dangerous conſequence, proving the 


occaſion of many unhappy marriages, to the 
prejudice and diſcomfort of the moſt reſpect- 


able families. And, therefore, the conſide- 
ration of ſuch bonds and ſecurities have al- 
ways been diſcountenanced, and relief in 


- equity been given againſt them, even ſo 


Alrxundell v. 


Trevillian. 
1 Chan. Rep. 


5 long ſince as the Lord Coventry s time, and | 
long before: Particularly in the caſe of Arun- 


dell and 7 revillian, between whom an order 
87. et vide Hall 
Vi. Potter. Show. 


was made in February, 2 Car. I. in theſe | 
words. © Upon the hearing and debating of 


the matter this preſent days 1 in the preſence 
of the council learned on both ſides, for or 


touching the bond or bill of 100. againſt 


Which the plaintiff, by his bill, prayeth re- 


lief; it appeared, that the ſaid bill was ori- 


> ginally entered into by the plaintiff unto the 
gefendant for the payment of 1001. formerly 
promiſed unto the defendant by the plaintiff, 


for 


175 1 


for the effecting of a marriage between che 
plaintiff and Elizabeth his now wife, which 
the ſaid defendant procured accordingly, as 


his counſel alledged. But this court, utterly 


diſliking the conſideration whereupon the ſaid 


bill was given, the ſame being of dangerous con- 
ſequence in precedent, upon reading three ſeveral | 


precedents, wherein this court hath -relieved 


others in like caſes againſt bonds of that nature, 
thought not fit to give any countenance unto 


ſpecialties entered into upon ſuch contracts. It 


is, therefore, ordered and decreed, that the 
.-. and defendant ſhould bring the ſaid bill into 


court, to be delivered up to the plaintiff : to 


be —— 


"And: a decree, in | favour of. ſacks a bond, 
Vas reverſed. in the houſe of Lords, in the 


caſe of Hall and others againſt Porter, re- ; 


ported i in Shower 8 Caſes i in Parliament. 


And the fame deli that apply to con- 


tracts executed, as bonds or the like, extend 


likewiſe to aſſumpſits, and executory agree- 


Show: Parl. c. 
76. 11884 


ments. On which ground it is held, that all 5 
| promiſes muſt have three qualities. Firſt, 
They muſt be good and lawful. Secondly, 


N They muſt be ee And thirdly, They 
8 muſt 


+ 
Fr 
25 
ks - 


4 *; "i 2 8 — R 3 3 
— , ] 3 0 - . S 2 ö N —»* 22 2 6 
4 W 8 8 4 . ” ; 1 g P 


| x $ulſt, 38. 


2 Salk. 976 


and not frivolous and nugatory. 


| 276 1 
muſt be certain, and of ſome G mifiction, 


Firſt ; wherever the conſideration, which is 


© the ground of the promiſe, or the promiſe, : 


which is the conſequence or effect of the 


conſideration, is unlawful, the whole contract 


is void. 


j | 


Thus; where - the Flaig Leclared;-ihat; 


in conſideration he (the plaintiff) . would dif. 


charge the defendant from 421. due from him 
to W. R. his maſter; he (the defendant) 
5 promiſed to lay out 40/7, in repairing the 
plaintiff” 8 barge: This was held a void pro- 
| miſe, and the conſideration deemed illegal; 
for the plaintiff could not 1 a debt 
; due to his maſter, 5 


10 Co. 76, 102. 
Dyer, 356. 
_ Cro. Eliz. 199. 


Meade v. Bigot, 
1 Cro, 230. 


Faw if a ſheriff, for 107. promiſe that a 
priſoner ſhall eſcape, this promiſe is not 


good. 


"Yo," if one chat is a miniſter af: juſtice, | 
5 promiſe to do a thing that is unlawful in his 
office; or another promiſe to ſave him harm- 
Ieſs in fo doing; ſuch promiſes are void. 
And, therefore, where A. had levied a plaint 
* 


E 197. 1 
in the Stepney court againſt B. and a precept 
to attach the goods of B. was directed to C. 


the bailiff. The bailiff attached corn in 


ſhocks, and delivered them to A. to re- deliver 


them at the next court, A. promiſing to ſave 


him harmleſs. It was held, that no action 


lay againſt A. for not faving C. harmleſs, be- 


cauſe the attaching the corn in ſhocks Was un- 


_ 


80 a promiſe, as well as a contract, not to 
_ uſe a trade in a particular place is void, if it 
be without a conſideration ; and if it be a 


promiſe, that has in view a general reſtraint 


Prarnell v. 


Goſſe. Allen 67. 
Stile 11. 2 N 


from uſing his trade, it is void, though there 2 


; be a conſideration. | 


And : a promiſe to procure one to be inſti- 
tuted to a chapel, in conſideration of 201. 
paid to him, being ſimoniacal and againſt 
law, is void. 


Mackalle 1 Vo 
Todderick, 


n 353˙ 


. in n caſes e the unlewfilach of the 


conſideration againſt which a perſon is indem- 
nified, i is unknown to that perſon, the promiſe, 
founded upon it, will be binding. Therefore, 1, 


if A. bring B. to a common inn, of which C. 
is the hoſt, and affirm to C. that he has ar- 
%§§²³ 


Fletcher v. 
Harcourt. 
Hutt. 53. 
Wien 45: 


. 
reſted B. by virtue of a commiſſion of rebel- 
lion; and in conſideration that C. will keep B. 


as a priſoner by the ſpace of one night, A. aſ- 
ſumes and promiſes to ſave C. harmleſs. If 
B. recover againſt C. in an action of falſe im- 
priſonment, C. may have an action againſt A. 


For though the keeping B. is unlawful, it 


Arundel v. 
Gardiner, 2 Ero, 
2 22 | 


does not — to C. to be ſo. 


And; aa 4 plaintiff pointed out parti- 
cular goods, and deſired the ſheriff to take 
them on a Feri facias; and, in conſideration 


that the ſheriff would take them, promiſed to 
indemnify him, this was held a good promiſe; 


for, the plaintiff ſhewing the goods, and re- 


Harmleſs. | And a promiſe | to that purpoſe = 


quiring the ſheriff to do execution, it was 


reaſonable that he ſhould fave the ſheriff : 


| Was held to be good. 


veau. 59s ad 


Secondly ; ; 2 a promiſe muſt be poſtibe t to be : 


. 


5 Therefore a promiſe to go to Rome in three 


days, is void. So is a promiſe, that a man 


1 London ſhall cover a houſe in | Hampſhire, 


while he i is chere in London. . 


Upon 


1 79 1 
Upon this ground, if A. the gth of May, 
promiſe to ſtand to the award of B. ſo that 


itt be made before the 1oth of May next, and 
that A. have notice Men days before, the * 


miſe 1 is void. 


80 prumiſes to be edel, where there 


Co. Litt. 206. b. 
Perk. ſec. 735. 


is no action; or to ſpare a piece of + 88 


. where there 1 is none e ſuch, are void. 


But, 1 Es the matter promiſed may be 


reduced to a certainty, though it be upon a 


condition that is impoſſible, the promiſe will 
be good, and the condition only void. As if 
AX. be indebted to B. in ten pounds, and C. 


1 Roll'sAbr, mn 
Pl. 5 


promiſe B. that, in conſideration that he 


will forbear ſuing A. for the debt till ſuch a 


day, he (C.) will, if A. does | not pay 1 TRY 
upon that day, pay him upon the. ſame day; 


this is a good promiſe, upon which B. may 


have an action againſt C. Far; although A. 


nas the whole day to pay it, and then, it is 5 


impoſſible for C. to pay it upon that day, on 
default of A.'s not paying it upon the ſame 
day; yet, the ſubſtance of the promiſe being = 
for C. to pay in default of A.'s paying, and 


the time, limited for C. to pay, being an im- 


Point time, the condition, as to the time, 
| ol is 


2 Cro. 2 50. 


let. 122. 


Popham, 148. 


A0 Co. 16 192. 


Silveſter's caſe, 


is 180 ] 


is void; and then, if A. omit to pay it at the 
day, C. ought to pay it on N 


Thirdly. Promiſes, we have ſaid, muſt be 


certain. And, therefore, if one promiſe to 
deliver goods, in conſideration that the other 
| promiſes to pay money in a ſhort time, this 
promiſe is ſaid to be void, for uncertainty as to 
time : So, if A. promiſe to ſell a horſe to B. 
for the price that B. ſhall value him at, ſuch 
promiſe would likewiſe be ved. - 


But, where a man promiſes chat he will 


. pay a ſum of money, and does not ſay when, 
it is a valid Promiſe, and the money muſt be a 
paid e 


805 if A. promiſe to A B. goods, 0 or 


make him a leaſe, or the like, and no time 


is fixed when it ſhall be done, the promiſe is 


= certain enough ; bur the party has all his life- 
time to o perform 1 it in. 


Aud if A. be about the buſineſs of B. and 


B. promiſe A. that he will repay him what- 1 
ever he lays o out; this | is een, certain. | 


Anza: if A. in confideration lat Bull 


28 7 


marry his daughter, promiſe to give with her 
a child's part; and that, at the time of his 


death, he will give to her as much as to any 


of his children, except his eldeſt ſon, this is 


a good promiſe; for, though a child's part is 
in itſelf altogether uncertain, yet, the promiſe 


being to give as much as to any: of his chil- 
dren; it is certain enough, it being averred 


what che reſt of the children had except the 


5 eldeſt. 


dei war held e where K., in Ge 
ration that B. would marry his daughter, 
aſſumed and promiſed to give B. twenty 


Pointer v. Poin- 


ter, Cros Cars 
194. 


FN 


French pieces, this was a good promiſe; for 
this, according to the uſual ſpeech at that 
time, ſhould, it was ſaid, be intende ed F. Trench 
crowns, which were the common coin of : 


France, and known here, | ; 


And if there be an aſſumpſit to enter into 1 Syderf. 270, 


an obligation for performance of a thing 9 


certain value, without mentioning in what 
ſum, it ſhall be intended according to the 


value. | 
80 where, in an | amp, the plaintiff 45. 


N 3 120 


- clared, that the defendant, in conſideration, | 


1 Keb. 38, 65; © 


| Pleas v. Palfry. 
1 Syd. 270. | 
I Keb. 776. 


Hob. 69. 
1 Brownl. 4, 
1 Mod. 18 
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Sc. fix months before the return of king 


Charles the Second, aſſumed to pay 20/. to 


the plaintiff, if Charles Stuart ſhould be king 


of England within twelve months thence next 
following: This was adjudged a good pro- 
miſe, and that it ſhould be taken according 
to the ſubject matter, viz. That the king 

that was then out of poſſeſſion, ſhould be in 
; nn within twelve months. - | 


But where the plaintiff declared that, where- 
as there was a communication between the | 
plaintiff and defendant concerning the bark 


of certain wood, and that, thereupon, it was 
agreed, that the defendant ſhould give to the 


plaintiff ten ſhillings per ſeam for all the bark 
0 ſuch. wood as the plaintiff ſhould ct; - 
| and that the defendant aſſumed and promiſed | 


to have ready upon a certain day, articles 
purporting the agreement, and an obligation 5 
for performance thereof, Ec. the declaration 
was held not to be good; becauſe it was not 


. ſaid in what ſum the obligation was to be, hs 


and a certain ſum could not be intended, be- 
_ cauſe the number of ſeams * were altogether 


uncertain, g 


0 
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of which militate againſt the principles of 
morality and public decorum: As is the caſe 
with all ſuch as are entered into, to give 
effect to corrupt purpoſes ; are, by the law of 


England, void, upon two of the grounds be- 
fore alluded. to, namely, as being repugnant | 


to the welfare of the ſtate, and alſo againſt 
that maxim or rule of law, which prohibits 


_ every thing which is contra bonos mores, 


Therefore, all contracts that are entered into 


with a view to evade the law, being in their 


nature immoral, are eſſentially vicious, and 


cannot be pred, 


' Therefore, if a perſon, who wanted to be 


. de a biſhop, converſing with a perſon who 
had moſt intereſt at court, upon the ſubject of : 


Per Lord Mang. = 
held, ns cat 


a ſee that was then vacant, were to ſay, I wilt 
bet you fo much (naming a conſiderable ſum) 


8 N that 1 have not the biſhopric. | Such a Wa- ; | 
gering contract, though innocent in itſelf, if 


unaccompanied with any ſiniſter view, yet, 


being a mere colour to diſguiſe the real inten- 


tion of the party, namely, to purchaſe the 


biſhopric, which is an illegal act, would be 


N and maniſeſtly corrupt, and therefore 


void. 


N 4 f Upon 


Ibid. 40. 
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pon the ſame principles a wager, entered 
into merely as a colour to cover uſury, cannot 


be recovered by action at law; for the mo- 


ment the truth appears, the contract, what- 


ever ſhape it may aſſume, will remain to be 
governed by the ſame rule, as if the parties 
had expreſsly entered into the illicit and cor- 
rupt ä itſelf. | 


And if a wager were made with one of the 


Judges, or one of the lords who are to decide 


Jones v. Ran. 
dal, Cowper 


37. 


upon a cauſe; this, operating as a bribe, would N 
render che contrakt void. 


And the ſame objection 48000 apply to a N 


| wager, laid with a counſel or attorney on the 
adverſe fide, to induce him to act treacher- 
- ouſly 1 in the _ £4 


But a wager des the plaintiff and 


defendant in a cauſe, © whether a decree of 
the court of Chancery would be reverſed or 
not on an appeal to the houſe of Lords,“ „the 
parties being upon equal terms, and the con- 
tract entered into without fraud, and with a 
view only of ſecuring ſomething to the ap- 
pellant in caſe the deciſion went againſt him, 
Was held to raiſe a valid contract; as not 


being 


Ens 


being prohibited by any poſitive law, nor 
againſt any aca of ſound policy, or legal 0 


maxim. 


All contracts that have a fraudulent object | 


in view, are, upon the ſame grounds, void, both 


at law, and in equity. 


Therefore where two | ſutlers to ſeveral re- 
giments of militia (who as ſuch were entitled 


to certain ſorage of oats and hay for divers 
horſes daily out of the king's magazine belong- 
ing to the camp) entered into an agreement 


Willis v. Bald- | 


win, Dougl. - 


laſt edit. 450. 


with the perſon who furniſhed and ſupplied the 


magaꝛine, that the ſutlers would abſtain from 
taking the forage, or ſuch part thereof, as 


they ſhould think fit, and would leave the 


ſame to be the property of the perſon ſupply- 
ing them, and that he ſhould pay and allow 


them 91 4. by the ration, for every ration to 


which they ſhould be entitled, and which they 


ſhould fo leave at the magazine: This was - 
| held to be a corrupt agreement between the 
parties, as having for its object the cheating 


of government, by taking a compoſition for 


te forage of the whole number of horſes al- | 
lowed, whether they were kept or not, Which 


Was a clear fraud upon the public. 


og Theſe 3 
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Theſe principles, likewiſe, extend to all 


contracts of an unfair nature in reſpect of 


their influence on third perſons, although other- 


Trettife of 
Equity 24. 


1 


10 Co. co. h. 5 
Bro. tit. Oblig. 


37. Fitz. tit. 
Oblig. 4. 


wiſe as between the parties to them; becauſe, 
if their object be to impoſe on third perſons, 


the parties to them cannot have remedy at 
law o or in equity for ep are immoral, 


iT herefore a bill in equity for an allowance 5 


for attendance at auctions, to enhance the price 
: of goods, will be diſmiſſed with coſts; for 
equity will never give countenance to de, 
mands of ſuch a nature. 


- Neither would ſuch an agreement fuppor 


an action at law, 


The third heed ot exception, above alluded 


150 includes all contracts reſpecting things 
prohibited from being e of contract by 
| ſtatute law. 


Of this nature are all bonds given in op- 


poſition to the third branch of the ſtatute of 
the 23 H. 6. cap. 10. made in avoidance of 
obligations taken in other manner than is 


expreſſed i in that ſtatute. Therefore if a ſheriff 
let one, who 1 18 in his cuſtody for ſuſpicion of 
felony, 


t 7 1 


this obligation is void. 


felony, go at large upon his ſingle —— ; 


80 1 one be in the cuſtody of the ſheriff 7E-4 5 Pl-r5. 
Bro. non eft 


by a capias upon an indictment for a treſpaſs, 
and the ſheriff let him to mainprize ; and he 


be done for the ſurety of the ſheriff: T his obli- 


| gation is void; becauſe the laſt branch of this 


7 E. 4. 5. Pl. 1 5. 


factum 14. 


10 Co. ico. b. 
enter into an obligation to a third perſon, 
vpon condition to keep his day, Sc. and this 


ſtatute prohibits any ſheriff from taking an 
obligation for any cauſe aforeſaid, or by colour 


of their office, bur only to themſelves ; and 


then, inaſmuck : as it is taken to another, it is 


. void. 


And this ſtatute . as well to prom ies Danby e. Hab. 
cot, 10 Rep. 


made under ſuch circumſtances, as to obliga- 


tions. And therefore if a ſheriff or a gaoler, 
in conſideration of the eaſe and enlargement 


of any perſon thar is within his ward, take a 


100. b. Vide 
Cro. Eliz. 66. 


promiſe to ſave himſelf harmleſs; ſuch a pro- 


miſe (although the ſtatute ſpeaks only of an 


= obligation with condition) being in equal miſ- 

chief, is void; the words of the ſtatute, viz. 

And if the ſheriff takes any obligation. = 

2: apy other form, that it ſhall be void,” being 
1 3 ſufficiently . 


Lowe, et al, 
v. Waller, 
1 Te erm Rep. 


L 188 J 


ſufficiently comprehenſive to bring fuch a Pro- 
E "yy within the Ty of it. 


80 every agreement, contre, and ſecurity 
for more than legal intereſt is void, by virtue 


of the ſtatute of the 12 Ann. ſtat. 2. cap. 16. 


Therefore where L. declared againſt the 
acceptor W. on a bill of exchange, as in- 


dorſces of A. and B. to whom the bill was 


ſtated to have been indorſed by C. the drawer 


and payee; and the defence was, that the 
bill was given upon an uſurious contract be- 
tween A. — B. and W. whereby more than 
legal intereſt was ſecured. It was inſiſted, : 
in anſwer to this allegation, that the bill was 
indorſed to . for a valuable conſideration, 
and without notice of the ſoppoſed uſury; 
and contended, that, although it ſhould ap- 
Pear that the original tranſaction was uſurious, 
ſtill W. was anſwerable to them. But it was 
determined, that no action could be main- 
tained on a note ſo circumſtanced; for that 
the bill, in ſuch caſe, was void at firſt; and, 


then, a contract, void in its origin, could not 


be rendered valid by any thing done to it 
afterwards, RE 


. 
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'S an agreement by a bankrupt, or any perſon 


on his behalf, to pay a ſum of money to a 


creditor for ſigning his certificate, is void 


under the 5 Geo. 2. c. zo, ſec. 11. The fol- 


lowing caſe illuſtrates this Propoſition in both 


: inſtances. 


A. having committed an act of bankruptcy, 
B. un chief creditor, took out a coinmiſſion 
againſt him; but, afterwards, finding that no 
dividend was likely to be made, refuſed to 

ſign his certificate. Afterwards, on frequent 

application, and earneſt entreating, made by 
the bankrupt to O. a tradeſman in town (who 
was an intimate friend of B. who lived in 

Cheſhire ) he (the tradeſman) got O. to write 
to B. ſeveral times, and he at laſt prevailed | 

| upon B. to ſend him (O. ) a letter of attorney, 

: empowering him to ſign the certificate, which 
O. would not do, unleſs the bankrupt, or 
ſomebody for him, would advance 40 J. and 
give a note for 201. more, which ſum and 
note on O. 's ſigning the certificate for B. 
D. (who was the bankrupt's ſiſter) paid and 

gave to O. accordingly, who, thereupon, gave 

a receipt for the money, promiſing to return 
it, if the certificate was not allowed by e 
chancellor. The certificate was allowed, and 


. paid 


Smith v. Brom- 
ley, Dougl. laſt 
note. 
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O. paid the r money over to the creditor. And, 
on an action for money, had and received for 
D. 's uſe, it was contended on the part of B. 
that if D. had become ſecurity for her bro- 
ther the bankrupt, before the act of bank- | 
ruptcy, B. might have received the money of 


her without any imputation ; and that, if a 


third perſon, afterwards, voluntarily paid what 5 
ſhe might before have become bound for, 
without any injury to the bankrupt's other 
creditors, there was no iniquity in the credi- 
tor's taking the money, ſo as it did not amount 
to his whole debt. But Lord Mangfeld was 


of a different opinion. His lordſhip ſaid, that 


it was iniquitous and illegal in B. to take, 


Pg. and, therefore, it was fo in him to detain this 


401. If a man made uſe of a means in his 
own power to extort money from one in diſ- 
treſs, it was certainly illegal and oppreſſive; 
and, whether it was the bankrupt or his ſiſter 
that paid the money, it was the ſame thing. 
The taking money for ſigning certificates, was 
either an oppreſſion on the bankrupt or his 


family, or a fraud on his creditors. It was a 


thing wrong in itſelf before any proviſion was 
made againſt it by ſtatute ; for, if the bank- 2 
 rupt had conformed to all the law required of a 
him, and had * given up his all, the cre- 
ditor 


1 in ] 


ditor ought in juſtice to ſign his certificate: 


But, on the other hand, if the bankrupt had 
been guilty of any fraud, or concealment, the 

creditor ought not to ſign, for any conſidera- 
tion whatever. If any near relation was in- 


duced to pay the money for the bankrupt, it 


was taking an unfair advantage and torturing 


the compaſſion of the family: If it was the 
money of the bankrupt himſelf, it was giving 
one creditor his debt to the excluſion of the 


others, and a fraud upon them. His lordſhip, 


therefore, thought it neceſſary, for the better 
ſupport and maintenance of the law, to allow 


the action; for no man would venture to take, 


if he knew he was liable to refund. Where 
there was no temptation to the contrary, 1 men 


55 would e act _ 35 


a And agreements of this kind are void under 
the ſtatute, although the money, ſtipulated to 


- be paid, be for the benefit of wy the creditors. 


Thus whete a plaintiffs, « as ; aflignees of a 


bankrupt, were entitled to the equity of re- 


demption of 1490ʃ. bank ſtock, which was in 
mortgage to L. for ſecuring a ſum of money 
2 lent by him to the bankrupt, and the defend- 


ant was defirous that this equity of redemp- 
Y : tion 


> ON 


Jones, et al, 


aſſignees of - 
Gardiner v. 
Barkley, Dougl. 
laſt edit. 68 5. 
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that, between a friend of the bankrupt and 


all the creditors, any agreement might be 
made ; they might agree to ſuperſede the 
commiſſion ; they might agree to compound. 
But upon fuller conſideration I am fatisfied ; 
and the court is of opinion, that this caſe is 
within the letter of 5 Geo. 2. c. 30. and within 
the reaſon of it. Great corruption and op- 
preſſion might ariſe from a combination of all 
the creditors, to exact conditions for 8 


the certificate. 15 


But Lord Parker refuſed to —_—_ this * 


tute by conſtruction to a caſe, which, prima fa- 
cie, ſeems to be within the ſpirit, although ar -- 


clearly is not within the letter of the act. In the 


| inſtance alluded to, a bankrupt endeavoured = 
to be diſcharged with the conſent of four-fifths 
of his creditors in number and value, and a 
creditor preferred his petition | to the lord 
chancellor againſt the allowance of the cer- 
tificate, upon which the bankrupt, in con- 
ſideration of the creditor's withdrawing his N 
petition, gave him a bond for his whole debt. 
And Lord Parker was of opinion, that this 
was a caſe out of the words of the ſtatute ; 
: for here the obje& was, to withdraw a petition 2 
againſt the allowance of the certificate, and 


not 


1 
not to induce the creditor to ſign the certifi- 
cate, which was the miſchief the ſtatute waͤs #70 

pointed at: And his lordſhip diſmiſſed a bill 9 7 
to be aan from the bond with coſts, | 
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— A contract is unlawful, in a pro- 
per ſenſe, if the object of it be, 40 induce the 


omiſſion of ſomething, the doing of which is a 
Z _ in the Pare with whom 11 is made, 


As if. a ſheriff make an under-ſheri®, pro- Norton v. 
| vided that he ſhall not ſerve executions above 8.0. More ige. 
Z twenty pounds, without bis ſpecial warrant ; . 

this proviſo or agreement will be void; for, 
though a ſheriff may chuſe not to make an 
under ſheriff at all, or may make him at his will, 

and ſo remove him, yet he cannot leave him 

an under-ſheriff and * 1 his — 1 


= Ang in uch as the law i is the ſane, whe- Ibid, 
ther the contract be contained in a covenan _ 
Bo. ina bond; therefore, on its being argued : 

in the Jaſt-mentioned caſe, that the reſtraint 

5 of executions above twenty pounds grew not 
0 g en 
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on the part of the ſheriff, but on the part of 


the under-ſherift by his covenant, which might 
ſtand good, notwithſtanding the repugnancy 


of his office; 1t was anſwered, that ſuch a 


covenant was void as againſt law and juſtice : 


For ſince, by being made under-ſheriff, he was 
. liable by law to execute all proceſs, he could 


not, any more than the ſheriff himſelf, cove- 


nant not to execute proceſs without another's 
ſpecial warrant; for that would be to ceay or 
r juſtice. 


Thirdly, A contract or agreement is un- 


lawful, in the proper ſenſe, if it be to en 


N cour age unlawful alls or omiior ons. 


Therefore, if the proprietors of a neut 


7 paper were to give the editor a bond of in- 
demnity againſt any indictment or action, to 
which he might, thereafter, be ſubjected by 


FPitzh. rt.Oblig - 


23. 


reaſon of er i libels, or the like; ſuch 


bond would be void. 


80 if one | enter : So an obli cation to the 


9 ſheriff to bear him harmleſs if he embezzle a 


-- >: writ. If the ſheriff do ſo, and be damaged by 8 
"the embezzling, yet he ſhall not take advan- 


tage of the obligation; for it is void, becauſe 


X rs 
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[ 
he ſhall not be protected in doing an act con- 
trary to law. | 


N Again, If one apply to a gaoler, and make 
him a promiſe grounded upon this conſidera- 


tion; namely, that, in conſideration that he 


will ſuffer one charged in execution for debt 


to go at large, Sc. the debt not being ſatiſ- 


Beathman 
v. Martin, 


2 Bulſt. 213. 1 


fied, he ſhall be paid ſuch a ſum of money. 


This conſideration 1s againſt law, and, conſe- 
quently, the promiſe, founded upon it, is void 


by the common law, and gives no cauſe of 5 


action. 1 


And if the ſhe:iff let one to mainprize who 
Fitz. Oblig. 4. 
Bro. tit. Oblig. 


is not bailable, and take an obligation, 1 it will 
be void by the courſe of the common law; 
for, in ſuch caſe, the letting him go at large 


M. 3) H. 6. 1 b. 


37. 1 Lev. 209. 
10 Rep. 100. b. 
. 324 


is a lort, and a thing contrary to law, and, 7 


; then, the obligation i is made to aid the ſheriff 
1 15 doing a tort, in which Caſe 1 it 1s void. N 


80 1 a man n take a bond, or aches ſe- 


curity, to be ſaved harmleſs of ſuffering one 


| to eſcape; or for enlarging one out of priſon 
againſt law; or to ſave one harmleſs if he kill 2 
= ſuch an one, or do ſuch a treſpaſs : + Theſe: 
5 contracts, 


3 


Dive verſ. 
Maningham, 


Plowd. 60, 64. 


Et vid. Dyer 
8 
H 4. fol. 9. 


Cro. Car. 353, TE 
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contracts, upon the ſame. principle, will be 


. void. 


Again, Where the plaintiff in replevin had 


a withernam out of the common pleas, by force 
whereof one of the ſheriff's bailiffs took four 
oxen of the defendant's in the name of 


wit bernam, and afterwards delivered them to 


meas quo uſque, S Ca So that the ſheriff ought 5 | 
to have kept the cattle, and not to have de- 
livered them to the party; and then the de- 
. livering them to the party was a tort, and the 
obligation was made to aid him in that tort, 
and, therefore, void. 


the defendant again, and the defendant be- 
came bound to him to keep him without da- 

mage concerning theſe oxen: The obligation 
55 was held to be void; for the writ of wither- 


nam was, capias in withernam, Sc. et ea deti- 


Upon che ſame principle, namely, that the 
contract has a tendency to encourage unlawful 
0 wager between two people, that one 
of them, or that a third perſon, ſhall do a 
criminal act, will be void. 


Thus, if 1 lay you a wager that. you &d 
; not. beat ſuch 4 | PRIOR, and mn lay that you -2 


will, 
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ton againſt Sinnes, though the covenant from 
the under-ſheriff, as to not ſerving executions 
above twenty pounds without the ſpecial war- 
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will, ſuch a wager will be void ; becauſe it is 


an incitement to a breach of the ou: 


So, if the ſubject matter of a wager were a 
violation of chaſtity, or an immoral action, 
« as if one betted that he would ſeduce ſuch a 


But there is a diſtinction where a bond is 


to ſecure the obligee againſt a breach of co- 

venants in an indenture, ſome of which cove- 

nants are void, and ſome of which are good, 

| Where the covenants are void at common law, 

and where by ſtatute law; for, in the former 
caſe, the bond will be good for the covenants 
dat are lawful, and void as to the other co- 
venants; but, in the latter caſe, the whole 


= bond will be void. 


- Ah in the before -· mentioned caſe of Nor- 


woman, courts of juſtice would entertain no 
action upon ſuch a wager; becauſe it is an 
incitement to immorality. 4 


Norton y. 


Simes fupra. 
Hob. 12, 11. 
Bro. tit. fait. 
37. Mode $55. 


Plou d. 68. 


rant of the ſheriff, was void; yet, the cove- 


0 4 pPriſoners 


nant that the under-ſheriff ſhould diſcharge 
and fave harmleſs the ſheriff, of all eſcapes of 


3 . * RN 2 3 SA Dn es et 
* 5 « — e . . WA 2 —_ „ wit, 5 2 
1 A 


J ²˙ mm !) ß ̃ p on if td os, 
> 2 _ „ 1 Inn IS * m * ** Say . 3 i 3 
o 4 he — — — 


Ip 


— —— —__—_— — * 8 : SIE PER 
"=. . Dd. 3 os "=? - - 1 IT . * — * — IC 
. 1 * * 9, 00+ IS 8 FED $6 Ban: . . * . 7 LA „„ Pas 0 — 2 3 r tent wn "JP 
_— * in ber 9 6, 5 1 A a 2 5 - by. - ” * ; * T5 * 
— * 1 * 25 FE 4 - : 5 - * Sg EY * Ka = WE op * 5 r £5. 2 * 1 8 — — 
q - - Bn 2 S 2 7 * — a ” * J — 
=. . > > > : . 1 n 1 — , r ng nr Thc > G 
* — * 3 jar” "4: £0 
5 4 x . r _ - 


I TO 1 
* "9H 


2 


. 
3 * 


Wk or EL 2 
- Cree 0 
. * 4 1 P 
. oo LT 
> 23 
. . 4 2 P 
+ 4 . 


(Ys A A 
© 41 —— 2 — + 
ee 
9 25 2 . 
2 


—— . —— et — 
LS „ * 


— 
_ - 


— 


—— 
— 


i 


nn wh . . FEY — 
oy 5 « 4 . pe 4 ” 2 * x Os - _ 
J/3%ͤ˖:⁶:n: . nn bo IE eb FAG 7 fates As Fo eos ris gs rae yr . 
ay car” *¹ꝛ — . — . W — * * N K — 2 
AR AED 5 as N * 


— 1 a —_— 
— - = 5 : — Po 5 W Wo ER 
— OE. — —p__-———_ =D b l — 1 = — : = _ 
| L 2 Fra * 1 k \ ET _ —_— = a= I 4, on — 

— — x" — ” _ — 3 r ——— 2. * 1 1 — 2 

— =" 2 7 1 p L a Ln : T — * 3 1 = 
— — > 8 - + REES — ny ———— — OW — 5 — 2 — * a4 
F J 2 z i 2 


_ — - 
— — N — 
— 
— Rua 9 — — 
ng ae SLE 


—— 


— 


= = 


— — 2 — 


— 
wo 


2 — * ; 2x * - 
'X 2 —— N * - 4 A * by 
+ o * pf —— = , —_— XD _ — AZ n 
vt A = * 2 — 4 * Rr £ _ 

5 . . N * — fu — 2 = — 7 — — — 
PEA — . $605 Fe —— _ — — — ag” 2 - _— A nn 
— EET - ar we wg - —— " — 5-0 a rt = Ad * 

pd N --< gm a * 4 < 
at” of — — = 


ia 


— ===aaS 
TIT i. 40% 


_ 
- W * — 4 
£ IX WT * 
* — — 
* — 2 = 
YN 22 * * 
2 ˙ Rt oh — a 
1 are Lon 22 2 <4 
= — r — 
2 2 * — — 
ä es 8 
— v - a . 
— , — 


r 


— 3 — 
r 


ores a3 7 - "— — * — — 
c 
wy RE — - — — >— * 
* — * — - — — — — = —_ * .- ” = 


any bailiff or officers appointed by him, was 


made by himſelf: For, ſince the ſheriff 
transfers his authority unto the under-ſheriff, 
it is reaſonable that the former ſhould take 
ſecurity of the latter, to perform all the duties 
juſtly and faithfully to himſelf and others. 
Bur, if a ſheriff take a bond for a matter 


EEE 
priſoners that ſhould be arreſted by him, or 


held to be good, and the bond as to that 
valid; it being lawful for the ſheriff to take 
bond of the under-ſheriff, to diſcharge and 
ſave him harmleſs of eſcapes upon arreſts 


againſt the ſpirit of the 23 Hen. 6. c. 10. 
and alſo for a debt due, the whole bond 1s 


void. The reaſon for which diſtinction is, 
that ſuch is the letter of the flatute: For _ 
| ſtatute muſt be ſtrictly purſued ; but the com- 
mon law diſtinguiſhes according to common 
reaſon, and, having made that void, which i is 

_ againſt law, permits the reſt to ſland. 


And Bere it is neceſſary to obſerve, that, 


although contracts or agreements, reſpecting 
things which the law probibits to be the ſubjetts 
E contracts, create no right, and, conſequent- 


ly, occaſion no obligation on either ſide ; yet 


the law ſuffers them, in ſome inſtances, never- 


theleſs, Na, they have been carried into exe- 


cali on, 
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cution, to prevail contrary to its prohibition; 
for, being executed, they are valid between 


the parties, alibougb the law will not give its 
aid to aſſiſt either party in carrying them into 


execution. For the parties are looked upon 


to treat together as if there were no law about 


the matter, and ſo to renounce the benefits which 
might accrue by the law to either of them. And 
therefore, though they do ill to engage them-_ 
ſelves, they ought in conſcience to ſuffer their 
engagement, being executed, to continue in 
force, and neither of them ought to break 
it without the aſſent of the other. As for 
if I game with a man contrary to 
= law, and 1 ſe, I ought. not to have recourſe D 
to law to recover my money, nor uſe any for- 
cible way to regain it, if there be no | cheat : 


example 5 


= put _ me by: him that has won it, 1 


In this: view "of PTY matter, prohibitions, 
enacted by politive law in England, in reſpect 
of contracts, are of two forts. Firſt, ſuch as 
are founded upon general reaſons of policy, 
and public expedience. As, where the act is 
in itſelf immoral, or a violation of the ge- 
5 neral laws of public policy. Secondly, Such 
: prohibitions as are intended to protect weak 
or neceſſitous men from being over- reached, 
5 defrauded, „ 
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defrauded, or oppreſſed. In the former caſes, 

both parties offending are equally guilty ; in 

the latter, only one of them. The law, there- 

fore, in the former cafes, allows no action for 

the relief of the party who has performed his 

part of the contract, after he has aſſented 

with full and entire liberty: The law of 

England, in this caſe, correſponding with the 
Vide Digeſt. lib. maxim of the Roman law, „ That if an 


12. tit. 5. de | 
 conditione --H agreement be dithoneſt, both in reſpect to _ 
turp. & inju 
caulam leg. 8. him that gives, and him who receives, the 
firſt cannot require any thing again, becauſe 
in this caſe the poſſeſſor has the advantage.” 
2 Burr. 1012. Therefore, if one pay money fairly loſt at 
ca. I. Talbot 5 
© . and do not ſue for the recovery of * 
wein the: time preſeribect by the ſtatute of 


Anne, 95 14. he is barred. 
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80 if a man, in | caſes af bribery, pay 
money by way of a pribe⸗ he cannot recover 
it in an action; becauſe, both plaintiff and 
defendant are equally criminal. The pro- 
hibition in the lottery act, ſtat. 12 Geo. 3. 
cap. 7 3 falls within this distinction. . 
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Vide Browning = [Ub bn principle no action lies for 
Morris, C "2 
v 50. a lottery office-keeper for money paid by him 
to a eren, 4 in conſequence of his having in- 


ſured FT 
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ſured a ticket; this ſpecies of contract being 
prohibited by the 17 Geo, 3. cap. 46: For 
the money being conſcientiouſly due in honour 
and honeſty, and paid, it cannot be recovered 
back; both parties are in pari delicko. 


Money paid upon a gaming policy is in 


the ſame predicament. It cannot be reco- 


vered back. 


Thus, where L. had lent 2600. to H. on 


a common bond, and, while he was at China, 
got a policy of inſurance underwritten by B. 


Lowry v. Bour- 


dieu, Doug. kult 
a. 458. | i 


and others, which was on the following terms: 


8 At and from China to London, beginning 
the adventure upon the goods from the load- 


ing thereof on board the ſaid ſhip at Canton : 
in China, Sc. upon the faid ſhip, Sc. from 
and immediately following her arrival at Can- 
ton in China, valued at 26,0001. being the 


amount of H.'s common bond, payable to 


the parties as ſhall be deſcribed on the back 
of this policy, and it bears date the 6th day 
of December 1775; and in caſe of loſs, no 
ether proof of intereſt to be required than 
the exhibition of the faid bond ; warranted 
free from average, and without benefit of fal- 


LE 


vage to the inſurer,” At the head of the in- 
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ſurance was written, © on a bond as above ex- 
preſſed. H. returned from China, and ar- 


rived ſafe, none of the events inſured having 


happened. Afterwards the inſured brought 


an action for the return of the premium, on 


the ground, that the policy being without in- 


tereſt, the contract was void. But it was 


held by three Judges againſt one, that the 


policy was a gaming policy prohibited by 


the ſtatute of 19 Geo. 2. c. 37. and both par- 


ties equally. guilty of a breach of the law; 


that the rule, therefore, of melior eft conditio 


polſidentis, was applicable to the caſe, and the 


plaintiffs, the riſk being run and over, coul 4 


not recover * premium. 


| Vide Brow ning 
V. Morris, Cow 
- per 79k 


But in the latter caſes, namely, whe | 


8 contracts or tranſactions are prohibited by ; 
8 poſitive ſtatutes, for the ſake of protecting 775 


one ſet of men from another ſet of men; the 


one, from their ſituation and condition, be- 


8 ing liable to be oppreſſed or impoſed upon by 
the other, there the parties are not in pari 


delicto; and in furtherance of theſe ſtatutes, 


the perſon injured, after the tranſaction is 


finiſhed, may bring his action, and defeat the 


Ro ſanquet v. 


T. Talbot 38. 


contract. For inſtance; by the ſtatutes of | 
uſury, raking more than 5 per cent, being de- 


clared 
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clared illegal and the contract void, the bor- 
rower, if he pays the illegal intereſt, may re- 


cover the exceſs of intereſt on an action: For 


theſe ſtatutes were made, to prote& needy 


and neceſſitous perſons from the oppreſſion of 
uſurers and monied men, who are eager to 
take advantage of the diſtreſs of others; 
whilſt they, on the other hand, from the 
preſſure of their diſtreſs, are ready to come 
into any terms, and with their eyes open not 
_ _ break the law, but complete their own. 


Another inſtance of this kind is the before- 
mentioned clauſe in the ſtat. 5 Geo. 2. yr. - 
5 ſect. 17. to prevent bad practices on bank- 
rupts, WhO have not obtained their certifi- 

e and Who, for the ſake of obtaining it, 


will come into any terms themſelves, and 
cauſe their friends to come into any terms, 


that a hard creditor may chuſe to impoſe. 
Now, on this ſtature, if the bankrupt, or he 
relation, pay money to a creditor, who, in 
conſequence ſigns the certificate, and then 
the bankrupt renews his trade, and receives 
every advantage that he can derive from 
having obtained his certificate; he may, 
notwithſtanding, bring his action, and reco- 
1 ver 
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EL 
ver the money back; and this, though he 
has acted contrary to a law made for his own 
benefit: For, in theſe caſes, the one party 


is urged by mere neceſſity to pay what the 
other ought not in juſtice to demand; there- 
fore the maxim of volenti non fit injuria, does 


not apply to him; and then, he falls within 
the reaſon of the law, that, in order to pre- 
vent oppreſſion and advantage from being | 
taken of the neceſſity of others, has made it 


a penal for him t to take. 


But, if ſuch \ illegal contract remain in an 


: executory ſtate, and be not executed; there, 
if the party who has paid money as a conſi- 
deration for ſomething illegal to be done, 
wiſhes to reſcind the contract, he may do ſo; 
for, ſo long as nothing is done by either 
party, each of them is free to recant; becauſe 
it is to be preſumed, that they have not acted 
with mature deliberation. As if a merchant 
has promiſed another to furniſh him witk 
contraband goods, and they agree for the 
price, either may refuſe to ſtand to this bar- 
gain, which ovght not to have been made. 
But then it can only be done on the terms 
of reſtoring the party to bis original firua- 2 
tion. 3 


Thus, 
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Thus, where a ſum of money had been paid 
in order to procure a place in the cuſtoms, 


and the place had not been procured ; the 


party, who had paid the money, brought his 
action to recover it back, and it was held that 
be ſhould recover; becauſe the contract re- 
mained executory. So, if the inſured, in the 


before · mentioned caſe of Lowry and Bourdieu, 


. 


Walker v. 


Chapman, 
cited Dougl. 


Supra. 


had brought his action before the riſk had 
: been over, and the voyage finiſhed, they might 5 a 
have had a ground for their demand; but 


they waited till the riſk (ſuch as it was, not 
indeed founded in law, but reſting on the 


honor of the inſurer). had been r 


04 in 1 forme caſes the illicit nature of the ; 


Chien renders the contract void, and in others 


it invalidates only the ſecurity. This diſtinc- 
tion ſeems to have originated on the manner 
ol wording the ſtatutes againſt gaming, as ap- 

plied to money loſt, and money lent at the ; 


OR and Place of play. 


The ſas at 16 E. 2. . 7. 6 3. enadts 


* AS to money, exceeding 100/. Joſt, and not 


paid down at the time of loſing i R that the 
4 loſer mall not be compellable o make it 


good, 


Note. The ſta- 
tute 9 Ann. c. 
14, makes the 
winning above 
10 l. at one ſit- 


ting a nullity. 
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good, but the conTRACT and CONTRACTS | 
for the ſame and for every part thereof, and 
all and ſingular judgments, ſtatutes, recogni- 


ꝛances, mortgages, conveyances, aſſurances, 


bonds, bills, ſpecialties, promiſes, covenants, 
agreements, and other acts, deeds, and ſecu- 


Tities whatſoever, ſhall be utterly void, &c.” 
But the words CONTRACT. and CONTRACTS 


: for the Tame, ſeem to have been induſtriouſly 1 


Robinſn 
V. Bland, 


2 Burr. 1077. 


avoided in the ſtatute of the gth Anne, 8. 14. 
the words of that ſtatute being, That all 
notes, bonds, bills, judgments, mortgages, or 
other ſecurities, &c. for money won or lent at 
Play, ſhall be — void. 


This difference } in the 8 of theſe ſta- 


tutes, and the caſes decided thereon, was held - 
by the court of King's Bench, in the caſe of. 


- | Robinſon and Bland, to warrant that court in 
determining, that, although, by theſe ſtatutes, | 


as well a contract for money loſt at gaming, 


as the ſecurity given for ſuch money was 


void, and, conſequently, no action could be 
maintained for it; yet, that, as to money fairly 
lent at play, the ſecurities only were void, the 
contract remaining valid; the genuine, true, 


and ſound conſtruction of the gth of Ann be- 
ing to underftand it as intended to prevent 


any 
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any ſecurities being taken for money won at 
play, or lent to play with, when the borrower 


has loſt all his ready caſh; but not to make 
the contract itſelf void, where the money is 


fairly and bona fide lent, though at the time 


and place of play.” And, accordingly, it was 


. held that @ ation upon the caſe on aſſumpfit 


on the implied contract, lay to recover money 


lent by the plaintiff at the time and place of 


play, and for which a bill of exchange was 


then given, the bill itſelf "oy a void nne 


The Annuity Act appears to me, upon a fall 
conſideration of its ſeveral clauſes, to furniſh 


17 Geo. 3 Co 26, 


85 5 ample grounds for a ſimilar conſtruction. 
And, indeed, if the province of courts be to 


expound not to make the law, I cannot ſee 
any principle upon which this ſtatute can be 
conſtrued otherwiſe. For every ſection, ex- 
cept that which relates to the purchaſing an- 


nuities from infants, expreſsly confines itſelf to 


the ſecurity without meddling with the contract. 1 


Ex gratia, The firſt clauſe requires, that a 


memorial of every deed, bond, inſtrument, or 


other aſſurance, whereby any annuity or rent- 


= charge ſhall from thenceforth be granted for 


one or more life or lives, Sc. ſhall, within 
twenty days of the execution of ſuch deed, 
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bond, inſtrument, or other 3 be inrolled 
in the high court of Chancery; and that 
every ſuch memorial ſhall contain the day of 
the month and the year when the deed, bond, 
inſtrument, or other aſſurance bears date; and 
the names of all the parties, and for whom any 

of them are truſtees, and of all zhe witneſſes, 
and ſhall ſet forth the annual ſum or ſums to 

be paid, and the name of the perſon or per- 

ſons for whoſe life or lives the annuity is 

granted, and the conſideration or confidera- 
tions of granting the ſame ; otherwiſe every 
ſuch deed, bond, inſtrument, or other aſſurance, 
| ſhall be ul. and void to all intents and pur- 
| poſes.” 
„That in every deed, inſtrument, or other aſ- 
furance, whereby any annuity or rent- charge 

ſhall thereafter be granted, or attempted to 


And in the third ſection it enacts, 5 


be granted, the conſideration really and bong = 


fide (which ſhall be in money only) and alſo 
the name or names of the perſon or perſons 
by whom, and on whoſe behalf, the ſaid con- 
fideration, or any part thereof, ſhall be ad- 
vanced, ſhall be fully and truly ſer forth in 
words at length; and in caſe the fame ſhall 
not be fully and truly ſer forth and deſcribed, 
every ſuch deed, inſtrument, or other aſſurance, : 
ſhall be null and void to all intents and pur- ; 


OS ot 


ait! 


les 25 The fourth ſection provides, © That 
if any part of the conſideration be returned 
to the perſon advancing the ſame, or in cafe 


the conſideration, or any part of it, is paid in 
notes, if any of the notes, with the privity and 
conſent of the perfon advancing the ſame, 
ſhall not be paid when due, or ſhall be can- 


celled or deſtroyed without being firſt paid ; . 


or if the conſideration, or any part of it, is 
paid in goods; or if any part of the conſider- 
ation is retained on pretence of anſwering the 
future payments of the annuity, or any other 
pretence; in all and every of the aforeſaid 
_ caſes, it ſhall and may be lawful for the per- 


ſon, by whom the annuity or rent-charge is 


made payable, to apply to the court, in which 
any action is brought for payment of the 


annuity on judgment entered, by motion to 
ſtay proceedings on the judgment or action; 


and if it ſhall appear to the court, that ſuch 

practices as aforeſaid, or any of them, have 
been uſed, it ſhall and may be lawful for the 
court to order the deed, bond, inſtrument, or 


ol her aſſurance to be cancelled, and the judg- 
ment, if any has been entered, to be vacated.” 1 


8 


210 each of che foregoing clauſes. of the 
1 Aature it 18 obſervable, that the attention of 
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the legiſlature is cloſely confined to the deed, 


bond, inſtrument, or other aſſurance, without any 


alluſion whatever to the contract itſelf, 


But in the ſixth clauſe of the ſtatute the 


phraſeology 1s altered, the ſecurities are no | 


longer adverted to, but the legiſlature enacts, 


« that all conTRACTS for the purchaſe of any 


annuity with any perſon being under twenty- | 


one years, ſhall be and remain utterly void, any 
attempt to confirm the ſame, after ſuch perſon _ 


ſhall have attained the age of twenty-one years 


notwithſtanding,” And then it proceeds to 
make any tranfactions with infants reſpecting 
annuities penal. _ | 


Now » we have fan that the around on 1 which : 
courts of law, | in the conſtruction of the ſta- 


tutes againſt gaming, have held that there i "I. 


a clear diſtinction between the contract and 


the ſecurity, is the different manner of word- 
ing the ſtatutes as applied to money loſt and 
money lent at play. Surely that argument 
applies with equal, nay with greater force ta 
the Annuity Act, the clauſes in which act are, 
as we have ſeen, differently worded, and there- 
fore require a different expoſition. | The ſta- 


tutes in both caſes ; 3 namely, thoſe againſt 
Sj | gaming, 


111 


gaming, and that reſpecting the purchaſe of 
annuities; begin with a preamble alluding to 
the miſchiefs that ariſe from the practices 


meant to be regulated. In both caſes the 
laws are highly remedial and penal. They 


reſpectively provide for different miſchiefs, 
ariſing from ſimilar cauſes, according to the 


degree in which they affect ſociety. The 
legiſlature foreſaw that there was little reaſon 
to apprehend any danger from third perſons 
advancing money to thoſe who are at play, 
when any ſecurity taken for it would be void 
under the ſtatute. But nothing leſs than an- 


nihilating the contract promiſed to be a re- 
ſtraint on the warmth, zeal, and paſſion of the 
The legiſlature, 
therefore, ſuited the remedy to the urgency 
of each caſe, The ſame train of reaſoning 
applies to annuities. The purchaſer, when 
he reflects that unleſs the requiſicions of the 
ſtatute are complied with, his ſecurities will 
be void, will not eaſily be induced to diſpenſe 
with thoſe forms. The ſeller, likewiſe, will 
not find it worth his while to pay for ſuch a 
riſk. The caſe will therefore rarely, if ever, 
occur but from overſight in the ſollicitor. 
The miſchiefs, therefore, ariſing to adult per- 
ons are not much to be apprehended, the 
3 * remedy 


parties actually engaged. 


e 


E 


9 4 2 . 4 4 — a 
1 RN CT Pp 


8 r 5 _ TIF . 2 r & d e FOE, Is 2 
* P * 1 * _ 8 n wid; 4, wx 
— 8 YA ³ AAA W FUF a ts ntl KA, 
LEE St "wth — —— „ A n 
— 2 n **. e _ 
- © My: . — 
* 1 o —Y - 2 * 


Su thc q 
1 P 

7 * 3 b 

* „ Was — Eat —_— 

þ — _ 8 
8 * In W j - — 
9 ; . 
ATT N 5 
JL —— bw 4 n 1 * 4 — ie Ob 
N 3 * — 1 
9 — wha) nai 34 8 _— ———— ws. 
. — 


* 
3 
1 
7 


2 " y — * - — - 
* 6 —ů DS ma as, a. * — 
py 4 5 1 uit ade 


/⅛ùu—Iʒe r eee 
- = - "<4 0.4. $i ny” — — —— 4 — —— l 


Pat N * S 
0 * 5 _ 9.4 * 
——— — —— ́ — ͥ — 
* "> . 
S 


ak 
, „ 
— 3 


e 
3 
= "> —_—  — . 
* 1 


S Oo, en: 
* 7 


— N 
— — 


egy 2 i 
— TO ES. 2 5 


» I 4 £ 
no gm wan. oa io II 18 23 1 i 
ee — 
4 2 


2 — 


—— —— — — — 


— . —— . 
5 1 ; 


— 


- — 


. 
_ 


{ 24 1 


remedy that will reſult from cancelling the 
| ſecurities is adequate to the miſchief. But the 


caſe is otherwiſe as to annuity contracts with 
infants. All dealing on contract with them 


is mere gambling. It mult therefore be upon 


terms the moſt extortionate, or the riſk can- 


not be paid for. Depending upon honor only, 
the paſſions and feelings of the man are en- 
gaged, and in the unguarded moments of youth 
ſuch contracts would gencrally be confirmed. 
Tothe contract, therefore, the legiſlature points 
the remedy, and, to place ſuch contracts in 


as critical a ſtate as poſſible, the legiſlature 


has not only declared them void, but alſo put 
it out of the power even of the parties them- 
ſelves, at any ſubſequent time, to give them 
ſtability; ſince, io He equal, they muſt be 
founded on terms deſtructive to one of the par- 
ties, which is 3 mode of dealing univerſally 
prevented in all well- regulated ſocieties. If 
theſe obſervations apply, the diſtinction taken 
on the laws againſt gaming, between vacating 
the ſecurities and annulling the contract, ac- 
cording to the degree of miſchief incident to 
the tranſaction, is equally applicable to the 
caſes of annuities; and the terms in which _ 
-.": his legiſlature has provided the remedy not 
only warrants, but, for the fake of analogy | in 


legal 0 


_— 


niſhed in that caſe... - 
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"legal proceedings, requires that it ſhould be 


whatever be the nature of the neglect of the 


And, if ſo, it appears to me, that, 


circumſtances impoſed hy the ſtature, or what- 


ever be the nature of the misfeazance (if it 


be not that of treating with perſons under 


years of difcretion) it will only affect the ſe- 
. curity, leaving the contract valid, and, if ca- 
pable of proot without the production of the i 
ſecurities, capable alſo of being inforced by a 
| ſuitable action. 


I ſhould hore: obſerve, that the opinion of Shore v. Webby 
the court of King's Bench, in the caſe of Shove 
and Webb, confirms, in expreſs terms, theſe. 
: principles, although the inference, drawn from 
them therein, ſeems to me, to militate totally 
againſt the concluſion they neceſſarily fur- 
The facts were as fol- 
lows: A. had granted an annuity ſecured by 
bond and judgment, and an aſſignment of 
half pay as an enſign in the army by way of 
collateral ſecurity for the payment of it. Theſe | 
inſtruments had been ſet aſide in the court of: 
Common Pleas, becauſe part of the conſidera- 
tion, for which the annuity had been granted, 
was money due from the grantor to the gran- 
dee for g goods previouſly | ſold by the granee 
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to the annuitant, which ali was not ſpecified 
in the memorial as regiſtered (the memor al 
ſtating the whole conſideration as paid in 


money). The reſidue of the conſideration 


was paid in caſh, at the time of granting the 
annuity. Upon the ſecurities being ſet aſide, 
the purchaſer, to recover the conſideration 
paid for the annuity, brought an action of 
aſſumpſit for goods ſold and delivered; money 
paid, laid out, and expended ; money had and 
received, Sc.; and had a verdict for the whole 
ſum, as well the value of the goods, as the 
money paid as the conſideration of the annui- 
ty; but ſubject to the opinion of the court on 
the queſtion, whether the legiſlature meant to 
make it illegal to contract for the ſale of an 
annuity for any other conſideration than that 
of money. And whether if any part of the 
conſideration was for goods delivered, it ſo 
far tainted the tranſaction, that, if the ſecurity 
were ſet aſide, no right of action could ever 
ariſe as for goods ſold? And Aßoburſt, Juſ- 
tice, delivered the opinion of the court, © That 
the goods, in this caſe, being really and bona 
ade ſold, the contract was STRICTLY legal, and 
not within the miſchiefs intended to be reme- 
died by the act; although the SECURITIES | 
were e properly ſet 22 ide and Vacated, by reaſon ” 
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of the conſideration not being truly ſtated.” 
But the concluſion drawn from theſe premiſes 
ſeems to me to be erroneous ; for the judge 
proceeds thus: © And taking that to be the 
caſe, when the ſecurity was vacated, the ori- 
ginal contract revived (i. e. the contract for 
ſale of the goods). 1 
| Now how the vacating the ſecurities could 
revive the original contract for goods ſold and 
delivered, &c. when the contract, by which 
the debt due for them was made part of the 
_ conſideration for the purchaſe of the annuity, 
was declared ce to be a contract STRICTLY le- 
gal, and not within the miſchief intended to 
be remedied by the act,“ to me is inexpli- 
cable, unleſs | it can be 8 that the contract 
and the ſecurities are convertible terms; which : 
_ poſition the court itſelf denies in this very judg- 
ment, by cautiouſly diſtinguiſhing between the 
contract and the ſecurities, holding the former 
5 1 che latter e id. . 


Perhaps i it may ao Sab de that, i in theſe. 
caſes, the rendering the ſecurities void, renders 
= the contract ſo eventually; upon the ground 
that me parol contract 18 determined b being 
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put into writing under ſeal, And then, that 
the writings being void for the reaſons above- 


mentioned, the contract will be virtually ſo 


Though it appears to me, that the queſtion 


now in diſcuſſion may be determined in favor 


of the argument, that the original annuity | 


contract by parol is ſubſiſting, notwithſtand- 
ing the propoſition put by way of argument 
were true, on another ground equally clear 
and deciſive, which will hereafter be men- 
tioned ; yet, as, ſhould the ground alluded to 
fail, then the truth or falſchood of this pro- 
JO will become material, I ſhall inveſti- 
gate the principle of it here, and ſhew that 
it will not hold, if applied to a caſe, where 
there is a parol agreement, or iginally valid in 
law, and ſubſifti ing independent of the written 
ſecurities: For it is perfectly clear, that the 


mere fact of putting a verbal contract or 


agreement into writing under ſeal docs not 
determi ne it, or render it void ; but, on the 
contrary, leaves the party, intereſted therein, 


at liberty to purſue his remedy to enforc 


performance, either on the parol contract or 
the written inſtrument at his election. This 


Propoſition will be beſt illuſtrated by an ex 


ample, A. . infticuxed. a plea of debt 1 


„ 


= the bailment. 


1 219 J 
B. for 101. before the mayor of London, and 
declared upon contract for goods ſold, the 
value of which amounted to that ſum. B. 
waged his law; to which A. replied, that, ac- 
cording to the cuſtom of London, if the plain- 
tiff could ſhew a paper or parchment, written 


and under ſeal of the defendant, which proved 
the contract, the defendant would be ouſted of 


his law. And he ſhewed a writing, under ſcal of 


the defendant, to that effect, and prayed that 


the defendant ſhould be ouſted of his law. 
And it was contended that the plaintiff ſhould 


be barred, for that he ought to have brought 
his action upon the writing, and not upon 
the contract. But Priſot was of a contrary 


opinion, for he ſaid that the contract was not 


the worſe becauſe of the writing; and he com- 27 U. 9 


pared ĩt to the caſe of one bailing goods by deed 


ind nted, who might Gm bring a writ of. 
detinue for them without counting upon the In- 


2.6.9.1 


denture, becauſe it was only a writing 3 proving 74 


And he ſaid the he was the 


fame if a man made a contract by deed 1 in- = 


count upon the deed indented, for that the 
= contract did not determine upon the deed 
W +: dented, but the part) micht elect how he 


1 dented; for, there, he was not obliged to 
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would bring his action (to which poſition all 
the juſtices agreed). So, he ſaid, in the caſe 
put, the contract was not determined by the 


indenture under ſeal, which was an evidence 


of the contract, c. And, therefore, that the 
action would lay notwithſtanding chat ob- 


: — 


It may, perhaps, be objected, that the laſt. 


mentioned opinion aroſe upon a queſtion put 


to the juſtices by the recorder of London (as 
was the cuſtom in thoſe days) and is, there- 


fore, not to be eſteemed a judicial deciſion of 
it; but the ſame point has been repeatedly 
brought before the court. An: the ſubje& 


which induces the citation is important, Fr 


Hil. 3 7 
Pl. 2. Bro. tit. 
Grant 57. Ibid. 
tit. Preſcrip. 35. 
Et vid. 1 H. 6. 
8. 2 H. 6. 9. 


ſhall mention one : other caſe, 1 


An Abbe FER his predeceſſors, þ had: uſed 


time out of mind to find a Chaplain to a 


church belonging to another man. After- 


5 wards, by deed indented, reciting that, whereas 

5 1 diſpute had ariſen between them reſpecting 
this matter, Ec. and for that the Abbe had 
uſed, c. ut ſupra, the Abbe and the convent | 

covenanted and granted that they would find 
2  prieft, Sc. And a an action was brought for 

a non- 


201 J 


a non-feazance, in which the plaintiff, in his 


count, made title by preſcription, Hereupon 


it was contended by the defendant's counſel, 


that the action did not lay, becauſe the pre- 


ſcription was determined by the deed indent- 


ed. But it was held by Frovicke, Chief Juſ- 
W tice, and Fiſher, Vaviſor, and Buller, Juſtices, 
| that the preſcription remained, and the action 
well lay; for the deed was in affirmation of 

the preſcription, and of the ſame thing, and 

not contrary to it, and the deed recited the 


preſcription, ſo that the intent of the deed 


was to ſupport the preſcription, and not to 


rake | it away. 


. 0 11 theſe caſes (which, A of a an 
W ancient date, yet, if applicable, muſt be con- 
E | ſidered as undoubted authority, unlets. later 
deciſions in ſubverſion of them, or of the 
l principle contained therein can be produced) 
do the queſtion under our conſideration. If 
the conſtruction of the Annuity Act herein 
; contended for, viz. that it applies, in the caſes 
| alluded to, to the ſecurities, not to the con- | 
tract, be the right conſtruction (and it appears 
to me, that every argument which ſupported 
3 5 that conſtruction of the „nn Act, applies . 
with = 


© 


2 & 
"5 
bo $i 
4. 1 
+ 54 
+0 
* 
& 4 * 
| 7%. 
1 * 2 
My 44 
0 
Ke 
"#2 
1 
Bet 
Wb 
3 
ia 7 
2 ＋ 
„ 
: * 
a4 75 
. 5 
"BY } 
1 
"= 
15 
1 
N 
SE 
5 
F 
1 
* 1 
K 
2 UE 
_ 
* 
1 
1 
s \ 3 
5 - 52 
* 
+ 2&8 JN 
1 
FP; # 
1-59 
*F 3 
2W 
[7 # . 
1 
21 
288 
"42 
N ; 
451 
4 
$4 
. 97 
-F 
4.4 : 
\ la 
= 77. 
3 
f F : 


. 8 
* PY 88 


1 228 1 


with greater force to the Kaen Act) the 
conſequence of making void the ſecurity will 
be only to make the deeds a nullity, and to 
leave the original contract, which ſubſiſts in- 
dependant of them, and which they were in- 
tended to enforce in full effect between the 
parties. For inſtance, to apply our arguments 
to the caſe of Shove and Webb. The ſecurity 
there was by a bond and judgment, with 4 
charge upon half pay by way of collateral 
ſecurity. In ſuch a caſe, the bond recites a 
contract before ſubſiſting, and is conditioned 
for the performance of it. The deed, making 
the charge, is upon the ſame plan; that alſo 
recites the contract and the bond, and im- 
Ports to be intended for further ſecuring the 
performance of it. So that all the ſecurities 
recite, corroborate, and confirm the original 
annuity contract, as a contract ſubſiſting and 
independent of either of them. Upon this 
head, Frovicke, Chief Juſt. in the caſe before 
cited, Hil. 21 H. 7. fol. 6. . puts an in- 
ſtance expreſsly in point; for he ſays, that 1 "= 
had been adjudged in that reign, where one 
had an annuity by preſeription, and alſo 2 
grant by deed that the grantor would pay We 
and chat, for default of Payment, the grantee | 
auld - 


L 225 J 
Mould diſtrain; the annuity ſhould never- 
theleſs continue, i. . that the rentcharge, 
granted by decd, ſhould not determine the 


perſonal charge by preſcription, but the one 


mould be conſidered as an u additional ſecurity 
for the other, 5 


e be 4% 8% the wats. 


of Shove and Webb is diſtinguiſhable from 


thoſe here cited to illuſtrate the principle, 


« that the putting a verbal contract or agree- 


ment into writing, does not determine or 
render it void,” upon the ground that the 


grantor in this caſe entered into a bond, and, 
thereby, determined the original contract by 


parol: Which is a ground of diſtinction 
taken by Pri ot, arguende in the caſe before 
cited, M. 39. H. 6. But the anſwer is ob- 
vious, and applies equally to all the ſecurities 
taken and not regiſtered. The ſtatute enafts, 
& that the deed, bond, inſtrument, or other 
aſſurance, ſhall be null and void 10 all intents 
and purpoſes.” And no one would be heard, 
who ſhould contend that a deed, bond, * 
ſtrument, or aſſurance, ipſo facto null and void 
to all intents and purpoſes, can be effective to 


; the purpoſe of determining a contract inde- 


pendencly 
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pendently and previouſly ſubſiſting. If this 

reaſoning be juſt, the conſequence of cancel- 
ling the ſecurities in the principal caſe was, 

not to revive the original contract for the 

hoſiery, but to revive the original parol con- 

tract for the annuity, which remained in ſuſ- 
penſe until the bond ſhould become valid by 
the conſideration being — or be can- 
| celled — to the act. 


But mould it be adjudged that a bond, ſo 
predicamented, that is an eſſentially null and 
void bond, determined the original annuity 
contract, the effect of ſuch a deciſion could ; 
only be, to take ſuch a caſe out of the prin- 
ciple of conſtruction here attempted to be 

| ſupported, leaving all caſes i in which there i 18 
no bond given, to depend upon the principles 
which have been ſtated and ſupported upon 
: unqueſtionable author; ty. 


1 Indeed, inſtances may be put, in which 
the contract is ſo dependent upon the ſecu- 
rity, that the cancelling the latter will render 
the former unattainable, This will happen, 
for inſtance, in all caſes, where the annuity | 
is granted to ue out of land only, and the 
C 5 Srantec 


[ 225 J 
grantee is reſtricted from charging the perſon 


of the grantor; for in that caſe (the ſtatute 


of frauds having declared, that contracts re- 


ſpecting lands ſhall be in writing) if the 
writing be cancelled, the contract, which can- 
not be made out except by the ſecurity, Will 


| become inoperative. 


Then. if thaye be « Alle hien beten the 
caſe of an annuity chargeable upon the perſon 
of the grantor, and an annuity charged upon 


his eſtate without reference to the perſon, as 


= to the validity of the contract independent of 
the ſecurities; the queſtion will be, what 
ſhall be the ſituation of the parties in the . 
latter caſe, i in which the proof of the con- 
tract falls to the ground, with the ſecurities 
which uphold it. And in order to decide 
W this queſtion, we muſt advert to what was 
= the object of the legiſlature in this a& of 
parliament. The end of this law, in ren- 
: dering void ſecurities made under circum- 
ſtances prohibited by the ſtatute, is not only 
to avoid what has been done, but to prevent 
the thing prohibited, by throwing difficulties 
in the way of the purchaſer, With this view 
* trips him of the benefit of any Oy 
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which he has gotten, if the circumſtances of 


the tranſaction be not conformable to the re. 


quiſitions of the ſtatute. But it applies the 


remedy to the ſecurities which are to be can- 
celled, leaving the offender to make out his 
contract as he can. Notwithſtanding the in- 
terpoſition of the ſtatute, the contract ſtill 
remains a ſale of an annuity in ſubſtance. 
If the purchaſer fail in making it out, he has 


to thank himſelf for it. It is his own neglect. 


It does not thereſore ſollow, even in this caſe, 
that becauſe the contract is incapable of 
proof, the purchaſe money ſhall be recover- 
able upon an aſſumpſit, on the ground that 
the cauſe or conſideration upon which the 
money was paid has failed, for that is not 
the caſe. The conſideration ſubſiſts, although 
the ſecurity be cancelled upon application to 
4 court authorized to vacate it. The con- 
tract, in the eye of che law, continues, al- 
though there be a defect in the proof of it, 
3 oi of the ſtatute of ſrauds interfering 
and preventing parol evidence of it. 


If the law, by an implied aſſumpſit, gave 
the grantee a remedy for his principal, the 
| atute would be of little effect in einer caſe. 
; Men 
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Men would be very indifferent whether they 
complied with the requiſitions of the ſtatute, 
if the only conſequence of neglecting them 
were the ſetting aſide the annuity, the an- 
nuitant being left debtor for the money ad- 
vanced. This would make the ſtatute felo de 


ties drive them to contra&t upon ſuch exorbi- 


tant terms, are in a condition to reſtore the 


| ſe; for it is ſeldom that thoſe, whoſe neceſſi- 


money they have received. The embarraſſ- 


ment meant to be thrown upon the grantee, 
' would, if that were required, fall upon the 
* grantor. Perhaps it may be ſaid, that this 


would tend to deprive the grantee of both his 


principal and his annuity, which will be more 


than an adequate puniſhment for the negle& 


of the requiſitions of the ſtatute. It may be 
ſo; but the legiſlature have done this, not 
directly, but conſequentially. If the contract 
can be made out without the ſecurities, the 
law does not deny the parries the benefit of it. 


But fince it is executed in a manner that the 


| Indeed, in the caſe X Shove and Webb, a 


law does not approve, it will not help the 
parties, but leaves them in the ſtate it finds 
W them in, denying the contractor its Protection, 5 
4 which he has not deſerved. 


Supra. 
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dittinckion is attempted between an annuity, 
defective by a neglect as to the regiſter of the 
conſideration, and an annuity, defective by 


reaſon of the conſideration being of a nature 


the ſtatute prohibits; and it is ſaid, that the 
latter caſe is in the teeth of the ſtatute j from 
whence we are to infer, that the former is not 
Jo. But the ſtatute makes no ſuch diſtinction. 
It declares in the iſt clauſe, that the memo- 
rial ſhall fer forth the conſideration or conſi- 


derations, otherwiſe the deed, bond, inſtru- 
ment, or aſſurance, ſhall be null and void. 


And in the 4th clauſe it enacts, “ that if 
any part of the conſideration ſhall be returned 
to the perſon advancing the fame, or in caſe 
te conſideration, or any part of it is paid in 
notes, if any of the notes, with the privity 
and conſent of the perſon advancing the ſame, 
mall · not be paid when due, or ſhall be can- 
celled or deſtroyed without being firſt paid, L 
or if the conſideration, or any part of it, is 
paid in goods, Sc. in all and every of the 


aforeſaid caſes, it ſhall and may be lawful for 


the perſon by whom the annuity or rentcharge 
is made payable, to apply to the court, &c. 
by motion, to ſtay proceedings on the judg- | 
L ment or action; and, if it ſhall appear to the 
| court that ſuch practices, or any of them, 


have 


4 


ey 1 


his been uſed, it ſhall 7 may be lawful | 
for the court to order the deed, bond, inſtru- 

ment, or other aſſurance to be cancelled, 
and the judgment, if any has been entered, to 

be vacated.“ The ſtatute, in both inſtances, 

applies to the ſecurities, and, in effect, in- 
forces the ſame conſequence. It furniſhes no 

ground from whence to infer, that the le- 
giſlature intended to make the one e caſe more 
29 than the other. | 


T us a a ſhould fail of effe& for ., 
want of the party, claiming a benefit by itt. 
being capable to ſubſtantiate it by legal evi- | w 
dence, is not unuſual. If a man lend another 0 
money, without taking a ſecurity for it, or 
calling in evidence to witneſs the tranſaction, 
and the borrower prove diſhoneſt, the lender 
bas no remedy either at law or in equity. 
If a man take a bond, and there be no wit- 
neſſes to the execution of it, he will be inca- | 
| Pable of recovering thereupon for want of 4 
proof of a delivery. Yet, in ſuch caſe, he „% Fl 
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can have no relief either JJ ( K 
This ſtatute then, in reſpect of the neglect or 5 
malfeazance of the vendee, puts him in | 
ſame ſituation as he would have been, had he : — 
taken no Fecuritys but reſted « on a Parol con- 1 


A tract. 
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tract. If he has any evidence competent to 
prove the contract, he may recover there. 
vpon. If he is deficient in reſpect of ſuch 
evidence, it is his own fault. But the pay. 
ment of the money being upon the foot of 
the contract, which contract the law leaves 
untouched, it ſeems a neceſſary conſequence 
that no new contract can be inferred repug- 
| nant to the original contract, which an in. 
plied aſſumpſit to reſtore the confi deration would 


The conſtruction here contended for, agrees 
with the words of the act, is conſonant to that 
put upon a ſimilar legiſlative interpoſition - 
againſt gaming, and will effectually prevent 
the practices meant to be prohibited; for as 

no man vill lend money on ſuch a parol con- 
tract, ſo neither will he place himſelf in a 
ſituation which will expoſe him to the ſame 
conſequences as if he had done ſo. But if 
the conſtruction of the ſtatutes be that the 
: contract is void, and, conſequently, that che 
money paid upon it may be recovered on 
an implied aſſumpſit (which, if the caſe of 
Shove and Webb is rightly determined, muſt 
be the caſe in all the inſtances provided 
againſt by the ſtatute, that not having made 

| 5 . N 


T performed, 
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the ſhade of a diſtinction between them, ex- 
cept by making the ſecurities abſolutely void 
mg a fault in the inrolment, but voidable 


only in the other inſtances) a man may ſafely | 


adventure any of the things prohibited by the 


act; as the worſt that can happen to him is, 


to have the ſecurities ſet aſide, and his money 


returned, which, if he has received any part 
of his aanuit), will have lain at chat in- 


tereſt. 


If the ſubject of a contract or an agreement 
be ſelf evidently uſeleſs, as tending to no 


vide 21 H. 7. 
20. þ 


| conſequence when put in execution, this will 
render the contract or agreement void. And 


the motive to conſider it ſo will be ſtill 
f ſtronger, if it be of ſuch a nature as, if not 
it brings no loſs or prejudice 


to the party ſtipulating it, and if fulfilled, 
will create trouble or damage to the per- 
former; becauſe, engagements of this kind 
produce no obligation: For how can a man 
have a right of requiring me to put myſelf 
to any charges, or any toil, in doing a thing 
which ſhall profit him nothing; and it is, in- 


deed, againſt reaſon to undertake an action 


Which a. . no good, and may pro- 


a ground 


Q4 


This ſeems to be one ſtrong | 
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"Vide Puff. lib, 
OT agreeable to the Roman law ; for that law 
would not inforce ſuch contracts by an action. 
As if any perſon had agreed not to waſh his 
hands, or comb his head, or change his linen 
for ſuch a time, or to abſtain from eating for 


1 32 1 


ground for che distinction between a contract 


to reſtrain a man from trading generally, and 


a contract to reſtrain him from trading in a 
particular place; for what can it ſignify to a 
tradeſman in London, what another tradeſman 
does at Newcaſtle. In this reſpect our law is 


ſeveral * or the lie, 


So any contract which, in its en, wan- 


tonly affects the intereſt, or the feelings of a 
third perſon, and thereby diſturbs the peace 

of ſociety, will be reprobated in a court of 

: juſtice ; nor will any de be retained there- . 

; upon. 


Then a wagering contract, that © a wo- 


man has committed adultery; or that an un- 
married woman has had a baſtard, would be 


void; becauſe ſuch wagers are not only an | 


injury toa third perſon, bur diſturb = 
peace of ſociety. Therefore the law will not 


permit third perſons, merely for the purpoſe 


of laying a Wager, thus wantonly to expoſe 


others 
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others to ridicule, and libel them under the 
form of an action. 


| Upon this ground it was held, that no Da cad r. 
# % Jones, ts 
aſſumpſit would lay, upon a wager between 79 
two indifferent perſons, as to the ſex of l 
Monſieur the Chevalier D' Eon; for although, . . 
whenever a queſtion ariſes upon a real matter 
of right, it ſhall be tried, notwithſtanding the 
Intereſt of third perſons, not parties, may be 
affected by it; yet two indifferent perſons 
ſhall not, by a wager between themſelves, in- | 
5 jure a third, by trying, in an action upon a | 
vager, whether he is a cheat and impoſtor; 4. We 
oy attempt to ſhew in ſuch an action that he i . — 
woman, and be allowed to ſubpcena all his ! in- 
timate friends, and confidential attendants to 


1 . evidence to expoſe him, 


—_— 
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And an \ action upon a contrakt chat . . 
tends to the introduction of indecent evidence, 9 
will! not be retained | ina court t of Juſtice. VV 


As if a Wager v were laid that 2 a woman had a 
defect in a particular part of her body; or that 74 
ſuch a perſon was an hermaphrodite, ES. 
particular diſorder; or as to the cauſe why a 3 _— ff 
woman did not breed, or the like, DOIN.” 
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Ot the general Nature of Con: 
3 or Agreements, 


1 1 contratis or agreement are diſtin- 
11 guiſhed, in the law of England, into 
Executed or ö ; 


A S or agreement is ſaid to be exe- 
: cuted, when two or more perſons make over 
their right to one another, and thereby change 4 


_ property therein, either preſently and at 


once, or at a future time, upon ſome event 
that ſhall give it full effect, without either 


party truſting to the other: As where things 


are bought, paid for, and delivered; or where 
a man has lands under ſome engagement, and 
diſpoſes thereof from the time ſuch engage- 
ment ceaſes. 


1 f 


5 Contracts executed do not, in general, re- 


| rain the name of Agreements, but are deno- 
minated by ſome particular term applicable 
__ their reſpective natures. As, a Sale, a Grant, 


a Leaſe, an Aſſignment, a Mortgage, or the ” 


like. | 


Execntory . 


„ 
Executory contracts or agreements, accord. 
ing to the ordinary acceptation of the term 
bs Agreement, are ſuch contracts as reſt on arti- 
cles, memorandums, parol promiſes, or under- 
takings, and the like, entered into preparatory 
to, and introductory of, more ſolemn and for- 
mal alienations of our property or free-agency, 


All promiſes or agreements to give, grant, 


ſell, Sc. belong to the former claſs : All pro- 
miſes or undertakings to do or iulfer, belong 
Z to the latter claſs. ” 


A BEI] was, is ſaid to he: execu- 5 
7 tory, either when one party performs and the 
| Other is truſted: As a loan of money on a 

5 promiſe to ſecure it by a mortgage of land; 
or when neither party performs, but each truſts 
the other: As a promiſe to take in charge _ 
in reſpect of a premium to be given; or a 
covenant to make a leaſe in conſideration of | 


1 ſum ſtipulated to be Paid for i it. 


Comratts or agreements are applicable to 
all rights, real, perſonal, or mixed, which may 


E become the ſubject of traffic, | 


_ All contracts and agreements, whether exe - 
R Cy 
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cutory or executed, may be confidered : Firſt, 
As expreſs, conſtructive, or implicative. Se- 


condly, As ſimple and abſolute, or condi- 


tional. And, thirdly, As written or un- 
written. ” OP 


Firſt, Expreſs contracts or agreements are 
where each party ſtipulates in poſitive terms, 


what! is agreed to be done or omitted, 


: Confirotive contri, or agreements, are 


_ thoſe where the law, in expounding the in- 
ſtrument upon which the contract ariſes, raiſes 


| Cro. Ja. 137, 
608. Yelv. 131, 
132. Lev. 24. 
Sir T. Ray m. 14. 
Skinner 113. 


a contract of a different nature from that which, 7 
Prima facie, the inſtrument | imports. 


Thus, N a grant or leaſe of tythes to 
a z pariſhioner for a year is not good, qua ſuch, 


without a deed; yet the law will give effect to 
it, though it be in form of a leaſe, under the 
notion of its being an agreement to be diſ- 


charged from tythes: Which is an * 


: by yay of contract by retainer, and not 


5 leaſe. 


And the 8 in a deed for transferring 


property, reſpefing the grantor s eſtate in 


mat 


W's. 

that property, amount, by conſtruction of law, 
to an agreement that the grantor is entitled as 
is ſtated in ſuch recitals, 


1 So n his h del -eoaithg 
that WREREAS HE was poſſeſſed of certain 

lands for years for a certain term, aſſigned 
the ſame, by good and lawful conveyance, to 
J. S. with divers covenants, articles, and 
agreements in the ſaid deed contained, n | 


were or ought to be performed on his part :” 


The queſtion was, whether this recital, viz, 
„ Whereas he was, Sc.“ was an articleor agree- 


Swern v. 
Clerke, 


1 Leon 122. 


ment within the meaning of the condition of a 


bond which was given to perform covenants. 


Sc. And it was held, that i It was an agree- 


ment, becauſe in ſuch caſe the aſſignor agreed, 


that he was poſſeſſed of it; for, every thing 


contained in the deed was an agreement, and 


not only that which the aſſignor was bound to 
perform: As if a man recited by his deed, 


that he was poſſeſſed of a certain intereſt in 


certain land, and aſſigned it over by the ſame 
deed, and thereby covenanted to perform all 


gagreements in the deed; if he were not poſ- 


ſeſſed of ſuch intereſt, the covenant would be N 


broken. | 
principal caſe, that if the put had not that 


intereſt 


And it was clearly agreed, in the 
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White, | 
2 Freem 57. 


Et vid. ibid. 3. 


2 Eq. Ca. Abr. 
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intereſt by a good and lawful conveyance, 


the obligation was n 


80 a recital f in articles made upon a mar- 
riage, « that whereas the defendant was to pay 
to the plaintiff one thouſand pounds for the 


marriage portion of the wife, the plaintiff co- 


venanted to ſettle, &c, was held to be a good . 


ground to ſupport an action of covenant, and 


the chancellor ſaid, that court would decree 


the 10000, to be paid, 


OS Cro. Eliz. 657. 0 


VU pon the ſame principle, an n exception in a 


deed indented is held to be an agreement: As 


if one let land to another, excepting a parti- | 


cular cloſe; here the exception is an agree- ; 


ment; for the words of an indenture, put in 
the generality, bind both parties, and are taken 


5 Leon. 117. 


to be the nnn of each Fer 


But diſtinctions have been taken as to the 


effect of ſuch an agreement; for it is ſaid by 


Montague, Juſt. in Dier and Manningham's 


caſe, that if one make a leaſe for years of a 
manor, except a cloſe, &c. rendering annually 
a rent, c. and the leſſee is bound to perform 


all grants, covenants, and agreements, contenta, 


expreſa, et recitata in the indenture, and the 


ſee oa yes leer 


I 239 ] 
leflee diſturb the leſſor in the occupation of 


the cloſe excepted, he has forfeited the obli- 


gation: For, when the grantor excepts the 
| cloſe, the grantee is content with it, and that 


the leſſor ſhall occupy it; and then this is an 


agreement; and the words, © contenta, expreſſa, 


et recitata,” do each of them go, as well to the 


exception as to the reſt, 


Ju the ebore caſt; in put_by Adatapie, 


has ſince, in the caſe of Lady Ruſſel and Gul- 


wel, been denied to be law, ſo far as goes to 
|: ae application of the obligation to the ex- 
cepted part, as parcel of the premiſſes; for, 


1 Roll Rep. 102. 


11 Rep. 50 b. 


5 although it is agreed that an exception is an 
5 agreement of the leſſee, that the land excepted 


mall not paſs by the demiſe; yer, it is ſaid, 


there, not to be any agreement, that he hall 


1 E not . 


The caſe of Ruſt! and Galwel, aroſe on an 


action of debt for 5000. conditioned for the 
6 performance of all covenants, articles, and 


Lady Ruffel | 


Vs Gulw el, = 


Cro. Eliz. 657. ; 
. Js Moore, | | 


Pl, 747+ 


| agreements in ſuch an indenture (betwixt the 
_ Plaintiff on the one part, and the defendant 
on the other part) on the part of the defendant : 
1 to be performed. In the indenture was con- . 
tained a clauſe, © that the plaintiff let to the 


defendant 
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_ defendant certain lands, called E. Paſtures, 
excepting a cloſe called E. Cloſe.” The de- 
fendant pleaded, that he had performed all 
the covenants, &c, The plaintiff aſſigned for 

breach, that the defendant entered into the 

cloſe excepted, and thereof diſſeiſed her, et f, 
Sc. The defendant demurred in law. And, 


on the part of the plaintiff, It was contended 


do be a breach; for that the exception was 
un agreement, that the leſſor ſhould retain it, 
| becauſe an indenture is the deed of every of 
the parties; and that, therefore, the diſturb- 
ance of the plaintiff from the occupying there- 
of, was a breach of the agreement. And of 
that opinion was Gawdy, Juſt. But Popham 
and Fenner were of a contrary opinion. They 
agreed, that an exception was an agreement 
of the leſſee, that the land excepted ſnould not 
paſs by the demiſe; but they ſaid, that it was 
not any agreement that he ſhould not occupy. 


And, afterwards, this caſe was at another time 


moved again, and Popham ſaid, that he had | 
conferred. with the other juſtices, and the 
greater part of them agreed, that this excep- 


tion was not ſuch an agreement, as was within 


the intent of the condition of the obligation; and 
that the obligation was not e by this di A a 
: turbance. | : 


And 


And Coke, Chief Toftice;i in the caſe of Stampe 1 Roll Rep. 102 
». Liford, expreſſed himſelf to be of the ſame 


opinion, and denied the caſe as put in Plowden 
to be law. 


But it was admitted, in the caſe of Ruſſel Supra 
and Gulzwel, that ſometimes an exception in a 
leaſe amounted to an agreement that ſhould 
charge the leſſee: But that was, where he 
agreed, on his part, that the leſſor ſhould have 1 
a thing debors, which he had not previouſr. 
As if the leſſor let lands, excepting a way, or 2 
any other profit a prender; this it was ſaid would 
amount to an agreement by the leſſce, that the 
ſeſſor ſhould have the way or profit. And if the 
leſſee were obliged to perſorm all the covenants 
and agreements in ſuch an indenture, and he diſ- 
turbed the leſſor, he would, in this caſe, forfeit. 
his obligation ; for here the leflee would have | 
an intereſt in the thing excepred. | 
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So in debt upon bond where the condition e ee - 8 bs 
= was, that, whereas the plaintiff had covenanted — Noun = | 
= with the defendant, that it ſhould be lawful OR 4 
for the defendant to cut down wood for fire | „ | 
boot and hedge-boot, w without making any | 
waſte, or cutting any more. than neceſſary : 15 1 1 

And the Plaintiff aſſigned the breach in s 1 
R Covenant 3 (cM 
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eovenant (which was in truth the covenant of 
the plaintiff) that the defendant had com- 
mitted waſte in ſelling wood, Se. and the 
condition was to perform all covenants and 
agreements : Exception was taken, becauſe 
the condition ought to extend but to cove- 
nants to be performed on the part of the leſ- 


ſee: But the exception was not allowed; for 
it was the agreement of the leſſee, although 1 * 


| was the covenant of tie leſſor. 


- * Geo. Elz. 67. So a reſervation of rent is as an agreement 
27 K. * 6. a. of both parties: On the part of the leſſor for 


the reſervation, and of the leſſee to take the J 


land at the rent propoſed, | 


styles 4, 41. Thus where a * for years was made by it 1 
Vent. 10. 


2 Roll 519. fe. denture, yielding and paying ſo much rent o 


the leſſor: The words © yielding and paying, 


though not the words of the leſſee, but the 
, words of the leſſor, enjoining the leſſee to pay 


: the rent, were held to make an agreement of 
8 the leſſee to pay the rent. — 


oro. Ja. 399. 80 theſe „ in an indeatute- of leaſe, 


Pl. 5. Poph. | 
5 736, 8 5 60 and the ſaid leſſee, his executors and aſſigns, 
1 Roll Abr. 
NC. ſhall, from time to time, repair the ſaid houſe, 


and ſhall leave | it ſo repaired, Sc.“ amount to 
a4 aclew 
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4 clear agreement between the parties; and 
bind the leſſee, by his acceptation of the 


leaſe. ä 


It has been determined, upon the ſame 


principle, that a leaſe, without 7mpeachment 


of waſte, gives the leſſee the trees growing | 
upon the eſtate demiſed. 


\ 


So, if the leſſor covenant and grant; * that 
it ſhall be lawful for the lefſee of a term cer- 


tain, to take and carry away, to his own uſe, 
| ſuch corn as ſhall be groving upon the land 
1 the end of the term; 
words are not words of gift of the corn, but, 
merely, that it ſhall be lawful for the leſſce 
to take it for his own uſe, yet © are e they ſuſfi- | 
: cient to transfer the property - x 


And the reaſon on \ which theſs caſcs are ſo 

underſtood, ſeems to be, that where perſons 
are agreed upon a thing, and words are ex- 
preſſed or written to make the agreement, al- 
though they are not apt and uſual words, or 
whether they proceed or not from the proper 
party, yet, if they have ſubſtance in them 
tending to the effect propoſed, and the proper 


party r to them, the law will give them 
| G8 2 


Hub, 132. 


although theſe 


wid 


effect, 
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effect, by conſtruction, according to the in- 
tent and common uſe of ſuch words; for the 


law always regards the intention of the par- 
ties, and will apply the words to that which, 


in common preſumption, may be taken to 


N 27 6. 51. 


Fitz. Bar: 157. : os : 8 2 MW 5 
obligation, which is indorſed, that the obligee 


Bro. cond. 58. 
1 Leon 246. 


be their intent: And the agreement of the 
minds of the parties is the only thing the law | 
reſpects in contracts; and, therefore, ſuch words 


as expreſs the intent of the parties, and have 
ſubſtance 1 in them, are ſuthcient, 8 


And, . a man be bound in an 


wills and grants, that if the obligor ſtands by 


the arbitrament, order, and judgment of A. 


and B. then the obligation ſhall be void: 
It i is no ground of objection, that the words 


are the words of the obligee, and not of the 


obligor, but the condition is good; for there 


is the ſubſtance of a condition, and the intent 
5 of the 1 * 


| Fitz. nat brev. 


341. 3 H. 6. 36. 
Bro. tit. Action 


ſüur le Caſe, El. 


7· 10. 69. 20 H. 


And a covenant by parol, takes effect as : 


: an agreement or contract. f 


Thus, wherever a man 1 covenants s by parol, ? 
without ſpecialty, to do any thing for a cer- 
tain ſum of money, or the like; there, if he 


[- 3} 

do not according to his covenant: As if he 
either omit to do, or does in a bad manner 
the thing covenanted about, an action upon 
the caſe lies; becauſe the covenant is a con- 
tract or agreement between them. 


As if 4 covenant to cover in my hall or 
my houſe within a certain time, and then 
neglect ſo to do, by reaſon whereof the timber 


6. 34. 14 II. 6. 
16. 18 H. 6. 
20. b. Vide 11H. 
4. 23. Pl. 60. 


Action on the | 


calc does not 
lie on covenant, 
where nothing 


done in per- 


for mance. 


3 H. 6 36. b. 
Br. Act. ſur le 
Caſe 5 Con- 
tract < 


is damaged by the rain, an action on the caſe 


lies againſt the covenantor. So if one cove- 
nant to amend certain ditches on my land, 


and neglect ſo to do, by reaſon of which the 


cwes, who ought to feed within the ditch, 


come upon my land and deſtroy my corn, a 


good action on the caſe lies for this non- 


5 feazance; ; Or if a farrier covenant to ſhoe my 
horſe, and he neglect to ſhoe him, or prick 
him in ſhoeing him; or if one undertake to 


| plow my land in a ſeaſonable time, and he do 


it in an unſeaſonable time, or neglect doing 


it, an action on the caſe lies. And the reaſon . 
of all theſe caſes is, that the res geſte amount 
to an undertaking and a matter en fait, rather 


. than a Wing founding | in covenant, 


nn contracts ate uch as do not 


3 arſe from the ſpecial agreement of the parties, 
R 3 5 but 


Pinch's vs c 
180. IN | 
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but ariſe by act and operation of law, out of 
the circumſtances of the caſe? As if, on 3 
ſale of goods, the buyer pay money in part 
of ſatisfaction, and afterwards the whole value 
ol the goods be recovered againſt him at law; 
the money ſo paid upon that account, be- 
comes money received fag the uſe of him 
that paid it; and the law raiſes an implied 
aſſumpſit, upon which he may recover it in 
an action. So, if an hoſtler give my horſe 
meat, or a taylor make my cloaths, the one 
| ſhall have his action on an implied contract 
for his meat, and the other for his work, 


And he that receives money for my uſe, or 


to deliver it over to me, is chargeable as a 
receiver. So, if one enter into an infant's, 
or another's land, and take the profits, he is 
chargeable as bailiff, And if a liberate be 
delivered to the clerk of the hamper, who 
has aff-rs in his hands, an action of debt lies 

againſt him. So does it upon every judg- 
” 


So, wherever a man, by any means, hath 
: the cuſtody of goods belonging to another; 


the law implies a contract, by which he is 
bound to take care of them according t to the 
", nature of the bailment. 


1 


L 247 1 


In order clearly to underſtand the nature 
and extent of the contract the law raiſes in 


ſach caſes, it is neceſſary to ſtate what are 
the ſeveral ſorts of bailments. There are ſix 


— of bailments. 


Firſt. A bare bed belles of 1 
delivered by one man to another to keep for 


en 


the uſe of the bailor, and this is called “ de- 


| poſi tum.” In this caſe the law implies a con- 


tract by the bailee, that he will take ſuch 


care of them, as that they may not be da- 


5 maged by any groſs neglect of his own. 
For, in ſuch caſe, it would be contrary to 
reaſon or juſtice, that where a man is to have 
no reward, but keeps the goods merely for 
the uſe of the bailor, that he ſhould be ; 
charged without ſome default in him; 8 


does not ſeem neceſſary that he ſhould even 


do all he is capable of, or that a man could 


do for himſelf in things he was moſt con- 


cerned for. If he keep the goods with an 


ordinary care, he has performed the truſt re- 


poſed in him. And this is going as far as the 
end and nature of ſuch a contract requires 
for it is not to be ſuppoſed, that in ſuch 
caſes a man engaged to take care, or be at 
expences extraordinary, or to neglect other 
R 4 affairs 


[ 248 J 
affairs of his own, though perhaps leſs im. 
portant in themſelves, to attend other men's, 
as perhaps he might do if he acted for him- 


ſelf. But if the bailee keep the goods bailed 
to him as he keeps his own, it is evidence 


that he has diſcharged his undertaking. And, 
therefore, in ſuch caſe, although he keep his 


own but negligently, yet, if he keep the 


others in the ſame_ manner, he ſhall not be 


The propoſition 


here put by Lord 
Holt is meant, 


only to illuſtrate. 
the concluſion, 


that, whatever 
care a man take 
of his own, that 


ſuch a depoſit, 
is ſatticient, _ 


Hob. 34. ; ro. 
. 2 C10, 425. 


. — FEST 8 7 
IR CCRT Po no <p bon RI < 


care, applied to 


chargeable. As if the bailee be known as an 


idle, careleſs, drunken fellow, and he come 


home drunk, and leave all his doors open; 15 
and by reaſon thereof the goods bailed to 
him happen to be ſtolen, with his own, yet 
he ſhall not be charged, becauſe it was the 


bailor's on folly to truſt ſuch a fellow. _ 
And this doctrine 1s agreeable to reaſon, and 1 
—_ the civil law. Ex eo ſolo tenetur ft quid 5 
dolo commiſerit : Culpæ aulem nomine, id eſt, 
daſidiæ ac negligentiæ, non tenetur. Iiague fe- 
curus 2 qui parum diligenter cuſtoditam rem 


Lurto amijeret, quia qui negligenter amico rem 


cuſtodiendam rradit, nen er, ”m 8 facilitati 25 
1 impularc debet. F 


had if a receiving g goods upon fight 
2 bare naked bailment, were to enter into a 


Vritten undertaking to re- deliver them; ' it 
would 


1 249 J 


would not charge the party undertaking fur- 


ther than he would be charged by the im- 


plication of law: For it would not go further 


than a covenant, that the covenantee ſhall 
have, occupy, and enjoy certain lands, which 


does not bind gone he acts of wrong- 
: doers. ; 


The ſecond kind of bailment is, where 


| goods or chattels, that are uſeful, are lent to 


1. Raym. Q.1 3” 


a friend gratis to be uſed by him. And this 
1 called © Commodatum; becauſe the thing is 5 


ꝛo be reſtored in ſpecie. 


In this cafe the law implies, that the bor- 1 
rower contracts to uſe the ſtricteſt care and 
| diligence, to keep the goods, ſo as to reſtore 
them back again ſafe to the lender; becauſe 
the bailee has a benefit by the uſe of them. 


And, therefore, if the bailee be guilty of the 


leaſt neglect, he will be anſwerable. As if a 


man lend another a horſe to 8⁰ weſtward, or 
5 for a month; if the bailee go northward, or 
keep the horſe above a month, and any accident 


happen to it in the northern; journey, or after 


the month, the bailee will be chargeable: 
Becauſe he has made uſe of the horſe con- 


trary to the truſt he was lent to him under; 


and 
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Bracton, lib. 3. 
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— 
and it may be, that, if the horſe had been 


uſed no otherwiſe that he was lent, the acci- 
dent would not have befallen him, This is 
agreeable to Bracton, who ſays, Is autem cui 
res aliqua utenda datur, re obligatur, quæ com- 


modata N; ſed magna differentia et inter mu- 


tuum et commodatum; quia is qui rem mutuam 
accepit, ad ipſam reſtituendam tenetur, vel 2 
pretium, fi forte incendio, ruina, naufragio, aut 
latronum vel hoſtium incurſu, conſumpta fuerit, 
wel deperdita, ſubtraa, vel ablata. Et qui rem 
_ utendam accepit, non ſufficit ad rei cuſtodiam, 
quod talem diligentiam adbibeat, qualem ſuis f 
rebus propriis adbibere folet, i alius eam dilt- 
. gentius potuit cuſtodire; 5 ad vim autem majo- 
rem, vel caſus fortuitos non tenetur quis, miſe 
culpa ſua intervenerit. Ut fi rem fibi commo- 
datam domi, ſecum detulerit cum peregre profectus 


5 fuerit, et illam incurſu hoſtium vel pradonum, 


vel naufragio, amiſerit non eft dybium quin ad 
5 e rokituliznen lenealur. 5 


But if the baile, 3 in \ the preceding inſtance, 


. 10 put the horſe in his ſtable, and he had 
5 been ſtolen from thence, the bailee would not 
have been anſwerable for him, unleſs he or f 
bis ſervants had left the houſe or ſtable doors E 


open, and | the thieves had taken that oppor: ; 


{ 251 1 
tunity, and had ftolen the horſe ; for then he 
would be chargeable : Becauſe the neglect 
gave the thieves the opportunity to ſteal it. 
Bracton ſays, the bailee muſt uſe the utmoſt 5 
care, but yet he ſhall not be chargeable where . 
there is ſuch a force as he cannot reſiſt. 


_ * third kind of laden is, when goods L. Rm. 973. 
are left with the bailee to be uſed by him for 

hire; this, in the civil law, is called © Jocatio” 

et © conductio. And the lender is called lo- 

cator, and the borrower condufor. 


10 this caſe, * the Jv inaplics, that the 
1 hirer contracts to take the utmoſt care, and 
SE to return the goods when the time of hiring is 
expired. But every man, how diligent ver = 14 
he may be, being liable to the accident o ß —_— 
robbery, though a diligent man is not ſo 1 
ble as a careleſs one; the bailee will not be 


anſwerable in this caſe, if che Sd are 
ſtolen, | 


— 
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1 The fourth kind of ailment is, when goods Thid, 
or chattels are delivered to another as a pawn, 
80 be a ſecurity for money borrowed of hien 2 
55 by the bailor; and this is called in Latin, ee i 
« Vadium i 1 
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te Vadium; and in Engliſh, a Faun, or 4 
Pledge. 


Ibid. 77. And as to this, Bracton, 99 b. points out 
29 Ail. 28, 
the nature of the implied contract. Creditor, 
qui pignus accepit, re obligatur, et ad illam re- 
ſtituendam tenetur ; et cum hujuſmodi res in pig- 
nus data fit utrinſque gratia, ſcilicet debitoris, 
quo magis ei pecunia crederetur, et creditoris 
quo magis ei in tuto fit creditum, ſufficit ad eius 
rei cuſtodiam ailigentiam exactam adhibere, quam 
fe præſtiterit, et rem caſu amiſerit, ſecurus eſſe 
oſt nec impedietur creditum petere. So that, 
in effect, if a creditor take a pawn, he is bound . 
to reſtore it upon the payment of the debt: 
But yet it is ſufficient, if the pawnee uſe due 
ae he will be indemnified in ſo do- ; 
&, and notwithſtanding the loſs, yet he mall I 
retort to the Fader for his debt. . 


The 3 law 1 in relation to goods | 
found, the property in which continues in the 
owner, although the poſſeſſion is in the finder. 
The law, therefore, implies a contract in the 
poſſeſſor to uſe an ordinary diligence to pre- 
ſerve them for the Owner, rs 
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But it is obſervable, in theſe caſes, that, ie 1 

the money, for which the goods were pawned, 4 

be tendered to the pawnee before they are 1 
loſt, then the pawnee ſhall be anſwerable for 1 
them ; becauſe the pawnee, by detaining them H 
after the tender of the money, is a wrong 1 
; doer, and it is a wrongful detainer of the A 
goods, and the ſpecial property of the pawnee 4 

is determined. And a man who keeps goods b; ( 

by wrong, muſt be anſwerable for them at all 1 | 
events; for the detaining of them by him, i Is "30 
the reaſon of the loſs. i} 
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The ffi kind of bailment is, when goods L. Rm. 913. 
or chattels are delivered to be carried, or ſome- 1 op 1 
thing is to be done concerning them by tze 1 
bailee, for a reward to be Paid * the perſon I 
who delivers them. 5 — 
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Theſe caſes are of two ſorts; either a de- 
: livery to one who exerciſes a public employ- 
ment, or a delivery to a private perſon. If it 
be to a perſon of the firſt deſcription, and he 
is to have a reward, the law implies that he 
contracts to anſwer for the goods at all other 
e rents, except acts of God, or of the enemies 
= of the king. 11 he be robbed, he is charge- = 
: able, 3 — 1 
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able, be the force that attack him ever ſo 


great. This is the caſe of the common carrier, 


common hoyman, maſter of a ſhip, &c. 


If the delivery be to a perſon of the ſecond 


- deſcription, of which nature are bailees, fac- 
tors, and ſuch like: Theſe, though to have 
a reward for their management, yet are only + 
to do the beſt they can. If, therefore, the 
bailee be robbed, he cannot be chargeable ; 


for it would be unreaſonable to ſubje& him 


to the execution of a truſt, further than the 
nature of the thing puts it in his power to 
perform 1 it. The law, therefore, in the caſe ; 
"0 a bailee, factor, or the like, implies a con- 
tract to uſe his abilities to take care of that 8 
ö with which he i is entruſted.” © 


The fixth fort of bailknene is, when there is | 


a delivery of goods or chattels to ſome body, 
who 1s to carry them, or do ſomething about 
them gratis, without any reward for ſuch his 
work or carriage. And this is called, in the lan- | 
: guage of the Civilians, _ mandatum. It is an i 
: obligation which ariſes ex mandato. It is 
what we call in Engliſh an acting by commil- 1 
ſion. And if a man acts by commiſſion for 


. another : 


L 25s 1 


another gratis, and in executing his commiſ- 


ſion behaves himſelf neghgently he is an- 
ſwerable. 


But, in theſe caſes, there will be a difference 
in the implied contract, on the evidence how 


the undertaking appears to have been entered 
upon; whether generally or ſpecially: For, 
in the former caſe, the undertaker only con- 
tracts in law againſt groſs neglect. And, there- 


Thid. 9 16. 
Keilw. 160. 


2 H. 7. 11. : 


22 All. 41. 


Bro. Act tur 
A. 78. | 
1 Vent. 12T. 
10 H. 7. 26. 


fore, if one undertake to carry brandies for 


another, and miſchief be done to it, by ſome 
per ſon meeting the cart that it is in by the way, 
the bailee will not be liable: As if a drunken 


man come by in the ſtreet, and pierce the | 
caſk. And the reaſon is, that the bailee i is to 


have nothins for his pains. But in the latter 
caſe, namely, if a man vate upon himſelf ex- 


preſsly to do ſuch a fact Jafely and ſecurely, it 
the thing come to any damage by his miſcor- 
riage, the law implies a contract that he will 


5 be anſwerable; the reaſon for which is, that 


be undertakes the taſk, and is entruſted apes 


1 theſe terms. 


The law alſo implies a contract Where © Wn 


: theriff levies money on a levari facias, &c. 


| and returns paratus babes, and does not de- | 


IF ver 


Richards, 


Hoh. 206. 


Parkifon v. 
Colliford, 
March 13. 
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liver it in court: And an action of debt lies 
againſt him in ſuch caſe; becauſe, although 


there be no expreſs contract, yet there is a 


contract in conſideration of law; for, whey 
the money is levied, the action ceaſes againſt 


the party, and 1s, 2 fatto, transferred to the 5 
ſheriff. 


Upon the ſame principle of an implied al- 


| ſent, the law concludes that, if one man take 
another man's wife and cloath her, he intends 


to give the apparel unto her; and her huſ- 


band may take her with the apparel, and no 2 
action lays againſt him. 


Ie 1s 141 on the ſame reaſon, that if a 


man deliver ſtuff or other wares to another 
man's wife (knowing her to be a feme covert) 
to make apparel, without her huſband's privity 
or allowance; it is a gift of the ſtuff unto her: 
And her huſband ſhall not be cnet in Fang 
action for! 3 


So the law inplics an agreement that the | 


grantee. of one thing, ſhall have every other 


thing neceſſary o the full enjoyment. of what 
is granted. 


Thus 


4 299 ] 


Thus if a man grant to me all his trees Plowd, Comm, 


growing in his woods; he is taken by impli- 


+ 


cation to grant me leave to come upon the 
ground, and cut them.down, and carry them | 


| 3 his land. 


So if 14 be granted to a man; the law 


implies an agreement that he ſhall have a 
way to it, although it be not cxpreily men- 
tioned. . 


Again, If a man licence another to lay 


leaden pipes in his land for the purpoſe of 


conveying water to the other's ciſtern; the law 
implies an agreement that the grantee may en- 


ter, and dig up the land to mend the pipes. 


Saund. 322, 
38 J- 


And equity, alſo, in ſome caſes, implies 
contracts, without any expreſs. agreement of 5 


1 parties. 


Thus if A. fell lands to B. who afterwards 


becomes a bankrupt, part of the p urchaſe 


money not being paid; here equity implies a 


| BH contract or | agreement, | that the land ſhall 
W ſtand charged with ſo much of the purchaſe 
= money as was not paid, without any ſpecial 3 
contract for that purpoſe: And, to give this 
_ conſtructive 


Tardiff V. 
Scrugham, 

8 Dec. 1769, | 
per L. Camden, 
Et vid. Brown 
Rep. Chan. $ 
4237 424. 
Pollexfen 

v. Moore, 


3. 272» - 
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conſtructive agreement effect, equity conſiders 
the purchaſer to be a truſtee, to the extent 
of the money, for the vendor. 


5s il, after the time ſtipulated, the leſſee 


continues to enjoy the thing leaſed without 
any oppoſition from the leſſor; both of them 
are ſuppoſed not only to prolong the contract 


until they declare off, bt for ſuch a time as 


the original leaſe was meaſured by, and on the 
| ſame conditions; for, qui impleto tempore con- 
Auctionis remanſit in conductione, reconduxiſje vi- 

debitur. And, therefore, if there be leſſor and 


leſſee for ſeven years, and the leſſee hold over 


after the ſeven years determined, he is from 
thenceforward conſidered, in law, as tenant 1 
from year to year; for, during the ſeven years, | 
the term is executory for every year, and, in 
reſpect to the execution of 1 it, it is the ſame as 
if there had been ſeveral contracts, one for 
one year, and another for another year, and 
lo for every year ſeverally. And the tenant 


FR holding over, is conſidered as doing lo, upon 


. the ſame terms as he engaged upon nn. 


Secondly, Commis and agreements, we - have - 


obſerved, are OE. ſimple and abſolute, or. 
conditional. 


A contract 


259 J 


A contract or agreement is ſaid to be fins 
ple and abſolute, where one party obliges him- 


ſelf poſitively and without condition to ſuch 


or ſuch a performance; in which caſe the 


other party may require it to be carried into 


effect: As if I make a leaſe for years to an- 
Other, and he, in conſideration thereof, pro- 
miſe to pay me a rent by the year; this is a 
good contract, and upon failure in per- 


Fit zh. tit. Dobt 


| 129. 


2 7. 12. 


3 H. 7. 14. 
Keilw. 69, 77. 


formance will ſupport an action of debt for | 


the rent yearly. So if I ſell my lands for 
twenty pounds to be paid on a day certain; 


| In this caſe, if the money be not paid, I may, 
after the day, maintain an action for the mo- 
ney, though the land be not aſſured; for the 


purchaſers may compel me to aſſure it. Again, 


tract, and 1 may ſue for breach of i it. 


Ik a man take my money, and promiſe to build 
me a houſe by ſuch a day, this is a good con- | 


A conditional agreement is, where the 


| obligation thereof is, in ſome reſpect, made : 


to depend upon ſome particular and uncer- 


tain event; or, at leaſt, an event uncertain at 


the time in the minds of the contracting par- 


ties, proceeding either from the act of God, 
or the act of the parties. As if I agree to 

purchaſe an eſtate of B. on condition that my 

8 35 
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fon returns from India on ſuch a day. This 
condition, until it happens, ſuſpends the obli- 
: cation; and if it does not t happen, diſan- : 


nuls it. 


So if I agree to give one thouſand pounds 


to A. if he marry B. my daughter; here the 


obligation to pay the money is ſuſpended, 


until the event ſtipulated takes effect. 


Again ; if an agreement be, that if B. de- 


= "ber me twenty pounds worth of cloaths, or 


Perk. ſec. 71. 


aſſure me ſuch a piece of land, that I ſhall 
pay him twenty pounds: This 1 good 
agreement conditionally ; and after the per- 
formance of the condition (but not be- 
fore) B. may maintain an action for the 
money. . 


So, if one fel cattle, upon condition that 


if the vendor do ſuch a thing, then he ſhall 
have twenty pounds for them, elſe but ten 
pounds; this is a good contract, and the ſame 
will be more or leſs, as the condition | is or r Is 
7:7 mel ot performed. . _— 


| And ſome contracts or agreements are con- 
ditional, with a reference; in which caſe they 


are 


I 261 J 
are imperfect, until the reference made: As 
if A. and B. bargain and agree, that B. ſhall 
go upon A.'s land and ſee his corn, and, if 
it pleaſe him upon fight, that then he ſhall have 
it, paying to A. forty pounds for every acre : 
Here the contract is binding upon A. if B. 
likes the corn, otherwiſe not. 


80 if I dann with you, that I will give Dyer 91. b. 
14 H. 8. 17. 
you for your Fat as much as it is reaſonably 1 
worth, and refer to a third perſon to adjudge 
what is the value: Here the contract is in- 
compleat, until the referee adjudge the value; 
but after the value adjudged, both — are 
bound. G 


| Conditions ada to contracts, may be di- 
vided into two kinds; namely, Firſt, Un- 
: lawful; a, JOU, Lawful. 


kia, As t to unlawful conditions. ü 


The effect of ling an t 3 Co. Litt, 206. . 
to a contract, varies according to the nature e 
of the contract, and of the condition. F or, 
if a man be bound, upon condition that he 
do an act malum in el as that he kill A. S. 
che bond is void. But if a man make a 
83  feoffiment, 
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feoffment, upon condition that the feoffee ſhall 


kill J. S. the eſtate is abſolute, and the con- 


dition void, In both inſtances the law aims 


at the ſame object, namely, the preventing 
the crime. For, in the former caſe, leaſt the 


obligee ſhould have any temptation to do the 


act, the law frees him from the penalty of 


Ibid. et Cro. Ja, 
nature of the contract entered into are void, 
as being againſt law. And, therefore, „ 
man make a feoffment in fee, upon condition 
that the feoffce ſhall not alien, this condition 


is repugnant and void; and the eſtate of the 


et vide Freeman 
v. Freeman. 


the bond. And for the ſame reaſon the law, 


in the latter caſe, ſecures to the feoffee the 
poſſeſſion of the land, without performing 


| the condition, | 


All conditions that are repugnant to the 


feoffee is abſolute; Becauſe the power of 
aliening ts incident to the Ro a fee, 


wid. | 


Upon the e ſame principle i it is held, that, if- 


a man make a feoffment in fee, upon condi- 


tion that the ſeoffec ſhall not take the profits | 


of the land; ; this condition is againſt law, as 
8 being repugnant to the grant: For the feoff- | 
ment of the land includes the Profits: and 


the eſtate 1 is abſolute, | 
But 


1 263 J 


But 2 covenant or bond, with a condition 


that the feoffee ſhall. not take the profits of 


the land, or ſhall not alien, is good. 


The reaſon of theſe diſtinctions is, that in ibid. 
caſe of the covenant or bond, the feoffee may 


alien or take the profits, if he will forfeit his 


covenant or bond; conſequently there is no 
total bar to alienation or receiving the profits: 
But otherwiſe it is, as to ſuch a condition, 


added to the feoffment ; for if that were good, 


no alienation or taking the an, could take 


f effect. 


:: Secondly; th conditions may be di- 5 


vided into 1 and impelible, 


Laws poſſible conditions, may be divided 
Into three ſorts, according o the effects they 


produce. 


"Firſt; thick as accompliſh the contract that 


5 depend upon them: As if a man agree with 


his leſſee for years, that, upon payment of 
100 J. within the term, he will e to him 


che ce. 


Sccondiy; ; ſuch as 4 ſolve: a bargain As * 
3 a leaſe 
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a leaſe be made, with a condition to be void 


if the lefſee under-let, or, if he become a 
bankrupt, or the like, 


Thirdly ; ; ſuch as neither accompliſh nor 
diſſolve a contract or bargain, only making 


ſome change in it: As if one agree, that if 
6 per cent. (being the intereſt due upon a 
mortgage) be paid within three months after 
it becomes due, the intereſt ſhall abate to 
5 per cent. Of the ſame nature is an agree- 


ment, that, in caſe an houſe that is let fur- 


niſhed, be given up to a future tenant with- 
out certain moveables, which are promiſed 


him, the hirer ſhall bare it 0 much the 8 
5 cheaper. 5 


Again impoſſible conditions are diviſible | 


into ſuch as are ſo, at the time of entering 


into the contract; and ſuch as become ſo 


= 3 are * diverticics 1 in the OM of ' 


; impotable conditions, in their effects on con- 
tracts: Ex gratia, if a condition, poſlible at 
the making thereof, but Becoming impoſſible by 

the act of God, be annexed to a contract exe- 

£ cuted, as a : feoffinent, gift in tail, or the 


like; 


MC bona r ee ate r 
W K 2 n " 3 5 * 2 LIE 1 
7 as . » : 
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like; the * of ths feoffee, Ge. ſhall not 
be avoided thereby : As if a man make a 
feoffment, upon condition that the feoffor go 
to the city of Paris about the affairs of the 


feoffee, and preſently after the feoffor die, 
ſo as that it is impoſſible, by the act of God, 
that the condition ſhould be performed, the 
. eſtate of the feoffee is nevertheleſs become ab- 
ſolute. But if ſuch condition be added to an 
executory contract: As if there be a bond, 
| recognizance, and the like, with condition 
chat the obligor ſhall appear the next term 
in ſuch a court; if, before the day, the ob- 
ligor or conuſor die, the recognizance or 
F obligation is ſaved. And the reaſon of this 
diverſity is, becauſe the eſtate in the land is 
executed and ſettled in the feoffee, and can- 
not be redeemed back again but by matter 
B ſubſequent ; namely, the performance of the 
condition. But the bond or recognizance is 
a thing in action, and executory, whereof no 
advantage can be taken, until there be a de- 
fault in the obligor. And, therefore, in all 
caſes, where a condition of a bond, recogni- 
zance, Sc. is poſſible at the time of the 
5 making of the condition, and, before the . 
ſame can be performed, the condition be. 
comes ane, by the at of God, or of 


the 


FFC 
2 vc ö 8 * —— 
— 


Fitzh. Oblig. 13 
Bro. tit. faits 37. 
TFlowd. 32. 
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the law, Sc. there the obligation is ſaved, 
But ff the obligation of a bond, Sc. be im- 
poſſible at the time of making the condition, : 
the obligation, Sc. is ſingle: As if a man be 
bound in an obligation, Sc. with condition, 
that, if the obligor do go from the church of 
St. Peter, in Weſtminſter, to the church of 
St. Peter, in Rome, within three hours, the 
obligation ſhall be void. Here the condition 
is void and impoſſible, and the obligation 


ſtands good. And the law is the fame in 
caſe of a feoffment in fee, with condition ſub- 
ſequent, that the feoffee ſhall go as afore- 


| aid, the eſtate of the feoffee is abſolure, and 


the condition — and void. 


But, i in OY reſpect, there is a diſtinction : 
between a condition of this kind that is pre- 
cedent, and ſuch a condition ſubſequent ; z for, 
in the former caſe, no eſtate or intereſt will 
grow upon it: As if a man make a leaſe for 
life, upon condition that, if the leſſee £0 to 


Rome, as aforeſaid, then he ſhall have a fee: 


Here, the condition precedent is impoſſible | 
and void, and therefore no Top: "PE can 


N to the leſſee, * 


And a diſtinRtion is alſo ae upon ads | 


recog- 
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recognizances, and executory was; where 


the impoſſible condition is part of the bond, 
recognizance, or contract, and where it is in- 


dorſed or underwritten ; for, in the former 
caſe, the inſtrument thereby becomes void. 


Therefore where, on a /cire facias againſt 


| bail, reciting a recognizance taken in the 
time of King William the Third; wherein 
the condition was, That the defendant ſhould : 
render his body Priſons Mar. Mareſch. Do- 


Pullerton v. 
Agnew. 1 Salk, 
172. Bro. tit. 
fails 37 


mine Regine nunc: It was urged, that the 


condition was impoſſible, and in conſequence 

the recognizance ſingle. Ez per Holt, Chief 
L Juſtice, Where the condition | is underwritten | 

or indorſed, there that is only void, and the 

obligation is ſingle ; but where the condition 
is part of the lien itſelf, and incorporated there- 
with, if the condition be impoſſible, the ob- 
ligation 1 Is void. 


We muſt carefully diſtinguiſh between con- 


ditions annexed to contracts or agreements, and 


circumſtances annexed which ſeem to import 
conditions, but which are modal only, neither 


ſuſpending, diſannulling, nor altering the ob- 


Mall 


| ligation of them, but only relating to the man- 
ner of performance As that an agreement 
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ſhall be performed at a certain day, or in a 
certain place. 


Thus, * a man have land let out on leaſe, 


and enter into an engagement for fale thereof, 
upon condition of its being freed at a certain 


day; ſuch a clauſe neither ſuſpends, nor dif. 


annuls the obligation of the agreement, but 


only amounts to a ſtipulation, by which the 
ſeller puts off the delivery of the thing ſold, 
till it is at liberty, which he engages it ſhall | 
be at a certain time. So, if two perſons 
enter into a contract for ſale of an eſtate, and 


the conveyances are agreed to be made, and 


Noy's Maxims, 


the purchaſe money paid at ſuch a place and 
time: The obligation of the agreement binds 
the parties from the moment it is entered 
into, and the time and place are only cir- 


cumſtances that affect the performance of the 
engagement. Of this nature alſo are all col- 


lateral or incidental circumſtances, attending 
; agreements for ſale of land, Se. It 


Such ſtatements do not import conditions, 


whereby: the parties are to be conſidered as 
contracting on the ground 6 a ſtrict com- 


pliance; but are mere circumſtances that ad- 


mit of compenſation, And in this reſpect 


our 
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dur law proceeds upon the ſame principles as 


the Roman law. For if one had land en- 
gaged, and fold it upon condition of freeing 


it at ſuch a time; in this caſe that law al- 


| lowed the buyer to have an, action againſt the 


ſeller, to force him to free his land at the 


ume appointed, or let him into poſſeſſion. 
Nam fi id aftum et, ut omni modo intra Ka- 
lendas Julias venditor fundum liberaret, ex 
erupto erit a#tio, ut liberet; nec ſub conditione 


Dig. 1. 18. tit. Is 


De contrahend 
erupt, ! Kc. leg. 
41s ks. -. 


eruptio facta intelligetur: veluti fi hoc modo 


eruptor interrogaverit, erit mibi fundus eruptus, 


ita ut intra Kalendas Julias liberes ? vel ita, 


55 ut intra Kalendas d Titio redimas : ? KY vero 


ſub conditione eruptio fatta oh, non Nr agh, 


1 conditio impleatur. 


either written or unwritten. = 


This diltinction between written and un- 
* written contracts or agreements, ſeems to 


have originated with the ſtatute of frauds 


and perjuries, which was paſſed in the 29th 


lic, Contracts and agreements are 


FORD if be- 
fore ſtatute of 
frauds, mere 


parol agree- 
ments were 
fayored ? Treat 
Eg. 18, 19, . 


| Car. 2. and was made to prevent perſons 
KH from ſwearing verbal agreements upon others, 


and thereby charging the parties in equity to 


perform them, though the. agreements had 


never 
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29 Cur. 2: c. . never been made. To this intent the ſtatute 


enacts, © that no action ſhall be brought, 
whereby to charge any perſon upon any agree- 
ment made upon any conſideration of mar- 
riage, or upon any contract or ſale of lands, 
tenements, or hereditaments, or any intereſt 
in or concerning the ſame, or upon any 


agreement that is not to be performed within 


the ſpace of one year from the making 


thereof, unleſs the agreement upon which 


ſuch action ſhall be brought, or ſome me- 
morandum or note thereof ſhall be in writing, k 
and ſigned by the party to be charged there- 1 
with, or ſome other — thereto by him 1 
lawfully authorized. e 


1 Is obſerving 3 and operation I 
ol this ſtatute, I ſhall firſt conſider what has 
been the conſtruction of the words in the 


order as they ſtand, and, ſecondly, what are 5 3 


the exceptions out of the ſtatute. | 


: The firſt words then are, © no action 
ſhall be brought to charge any perſon.” 
And hereupon it is obſervable, that, although _ 
by theſe words, ſuits in Chancery for the ſpe- 


cCific execution of contracts or agreements are 


not expreſsly prohibited, yet, courts of equity, 


upon 1 


L 271 J 


upon a principle which will be hereafter ex- 
plained, were, for the moſt part, conſequen- 
tially, thereby deterred from retaining ſuits 
upon contracts or agreements not made con- 


ſormable to the ſtatute, unleſs in caſes where 


ſome circumſtance intervenes, whereon an 


equity may be raiſed, notwithſtanding the 


requiſitions of the ſtatute are not complied 
with. 


The next words that occur in this clauſe 
of the ſtatute of frauds, are the words, © any. 
agreement, &c.” And hereupon it has been 
held, that, although the words of the ſtatute 
be general, namely, c upon any agreement 
made upon any conſideration of marriage, or 
upon an contract or ſale of lands, . 
Which phraſe is ſufficient, in point of extent 
of operation, to comprehend all agreements, 
and all contracts; yet as, in the true con- 
ſtruction of this, as of every other ſtatute, 7 


the end and intent of the makers of it is to 


be conſidered, and that was to prevent frauds 
and perjuries, all contracts and agreements 
which, though not in writing, are in their 
oꝛon nature free from all danger of intro- 
ducing fraud or perjury, are out of the pur- 
view of this ſtatute. 


* r 0 


Att. Gen. v. | 
Day, 1 Vez. | 


* 
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Upon this Loci it has been determined, 
that a judicial ſale of an eſtate under a decree, 
is clearly out of the miſchiefs intended to be 


prevented by the ſtatute : Therefore, where 
A. being likely to die, made a conveyance of 
a real eſtate in favor of a charity, and then 
made a will, by which he gave 3oool. (the 
exact value of that land) and alſo 2501. to 
the ſame charity, and gave the eſtate to D. 
(wife of B.) and C.—A bill in Chancery was 
brought for an account, and for the direction 
of the court for a ſettlement of the eſtate 
under the will; and a decree was had there- 


upon, and the maſter was thereby directed 


to receive a ſcheme for carrying the convey- 
ance into execution, the foundation of part 
N of which was, to conſider in what way the 
money ſhould be laid out, and a perpetual 
fund created for maintenance of the charity. 
The maſter reported a ſcheme for laying out 
the 3000/7, in the purchaſe of lands, and the 
2 col. in other lands convenient for building 
charity ſchool. Then the caſe was ſet down 
| for the charity to be heard on the matter re- 
ſerved, and the court made a decretal order, 
confirming the maſter's report, and ordering 
that the ſcheme ſhould be approved of, and 
ä the other matters therein carried into execu- 


tion: : 


[991 


tion: None of theſe directions were ate, 


but they were all acquieſced under by B. and 


D. who ſurvived him. After her (D.'s) 


death, an information was brought in behalf 


of the charity, together with the adminiſtra- 
trix of D. to have this purchaſe carried into 


execution by the aid of the court, againſt the 
deviſee of the heir at law of D. and the in- 


| fant ſon of C. the co-deviſee with D. And, 
it being objected that there was no agreement 


ſigned purſuant to the ſtatute of frauds, one 
queſtion was, whether the tranſactions that 
paſſed in life of D. and C. amounted to a 
binding agreement on thoſe parties for the 
fſale of the land? And Lord Hardwicke was of 8 
1 opinion, that here was ſuch an agreement as 
the court ought to execute, notwithſtanding 
the ſtatute of frauds; this being a judicial 
ſale of the eſtate, which took it entirely out 


of that ſtatute. 


"The principle upon which che W | 
3 3 caſe reſts, is this; the order of the court was 
not interlocutory, but made part of the de- 
cree, as it always does on the matter reſerved, 
| though made at another day; and it includes, | 
as well the carrying the purchaſe into execu- 
tion, as the eſtabliſhment of the charity, 
2 1 amounting 
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amounting to a decree for the conveyance of 


the eſtate on one ſide, and payment of the 


money on the other; and the purchaſer may 


be proſecuted for a contempt, in not oveying 
the order. 


Upon he ſame principle it is held, that 


| purchaſers before the maſter are out of the 


per Lord 


Hardw. 1 Vez. 
| 221. 


ſtatute; and, therefore, the court of Chancery 
7 will, in ſuch caſes, carry into execution, 
againſt the repreſentative, a purchaſe by a 
- bidder before the maſter without the bidder” s 
ſubſcribing, after confirmation of the maſter's | 
report that he was the beſt purchaſer 1 ** he Y 
judgment of the court taking ſuch caſes out =] 


— 6 the ſtatute. | 


80, if the authority of an agent, who ſub- 


| ſcribes for a bidder before a maſter, cannot 
be proved, yet, if the maſter's report can be 
confirmed, the court will carry it into exe- 
cution, unleſs there be ſome fraud ; for it is 
all excluſive of any defence that may ſtill be 


ſet up © on the other fide. 


Cox v. 3 


Brown's Rep. 


Chan. 1788, 
fol. 334. 


And Lord Thurlow was of opinion, where 


hs. attornies, concerned in a ſuit by 4 bir 


mortgagee for a forecloſure, agreed, with re- 


'z OT ſpect 
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ſpect to the final decree, that the eſtate ſhould 


be ſold, the firſt mortgagee paid her principal 
and intereſt, and the remainder paid to the 


ſecond mortgagee, but that the former ſhould, 


in the mean time, take a decree ; ; that, if the | 


firſt mortgagee made an improper uſe of the 
decree, this agreement, 


though by parol, 


| might be read, on an application to open the 


forecloſure, as an agreement relative to a de- 


cree, the attornies being competent to make 


agreements relative to the order of the court. 


And upon that ground his Lordſhip, on an 
appeal from the Rolls, admitted the evidence 


of it de bene effe, although it had been re- 


jected by his honor, on the ground that the 


agreement was not in writing, and, therefore, | 


void under the ſtarute of frauds. 


And an agreement with the court of alder- 


men, (who are guardians of city orphans, 
and without whoſe leave no man can marry 


W ſuch orphan but under pain of impriſon- 


x P. Wil. 714. 


ment) though by parol only, and without 


writing, was held good: This being an in- 


ſtitution chat exiſted Previous to the ſtatute. 


The next PIER that we -meet with, in he . 
clauſe now under diſcuſſion, furniſh a deſcrip- 
1 e tion 
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tion of the ſubject of an agreement, viz, 


« made upon any conſideration of marriage,” 


or, © upon any contract or ſale of lands, te- 


NEMents, or hereditaments.” Eo 


per Los - 


 Hardw. S2 Atk. 5 | 
" againſt an agreement for making a Data : 


of a real eſtate without being in writing, as 


4 


And, upon this part of the Clauſe i it is ne- 


ceffary to obſerve, 


Firſt, That whether the contract or agree- 
ment originate with reference to a marriage, 
or a ſale, or the like, the conſtruction of the 
ſtatute, as applied thereto, will be the ſame. 


Schah, Thi the freer gore y 


: againſt an agreement for a purchaſe if not in 


writing; for as the latter can be no lien, 8 
f neither can the former be a a ſecurity, | 


Then come the e words, 0 or 


upon any agreement that is not to be per- 


formed within the ſpace of one year from the 


- Hollis v. Ed- 
- ne I Vern. 


: making thereof.” And hereupon it has been 


held, that this part of the clauſe in queſtion, 


- does not extend to any agreement reſpecung 5 
| lands « or tenements. 


The 


OE ET 
The legiſlature then proceed to the enact- 


ing the proviſion, made by the ſtatute, for 


' ſecuring perſons from the miſchiefs meant to 


be prevented, viz. © Unleſs the agreement 
upon which ſuch action ſhall be brought, or 


ſome note or memorandum thereof, ſhall be 


in writing, and ſigned by the party to be 
charged therewith, or ſome other 8 880 "7 & 


. him thereto Cy authorized. FF 


This: wards /of e diene ber ide! 


e 


4 Firſt, As to what was meant by the le- 
giſlature, when it required « ſome note or 
memorandum (of every agreem ent) i ae. 


3, 


ing. 


Secondly, As to what circumſtance will 
amount to a . OY 


Thirdly, As to As muſt fign, 


And, as to the firſt point, it has been held, 
that, as well marriage agreements as others, 


where, on a treaty for a marriage or any other 
treaty, the parties come to an agreement, but 
the ſame is never reduced into writing, nor 
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any propoſal made for that purpoſe, ſo that 


Counteſs Mon- 


tacute v. Sir 
George Max- 


: well, 1 P. Will. 
618. Pre. Chan. 


526. 


the parties rely wholly on their parol agree- 
ment; neither party can compel the other 


to a ſpecific performance, for the ſtatute is 


directly in their way. 


And; F where a bill ſet fork. that 
the defendant, before his intermarriage with 


the plaintiff, did promiſe that ſhe ſhould 
enjoy her own eſtate to her ſeparate uſe ; that 
he had agreed to execute a writing to that 


purpoſe, and had inſtructed counſel to draw 


ſuch a writing; and that, when they were to 
be married, the writing not being perfected, 


the defendant deſired this might not delay the g 


match, in regard chat his friends being there, 
it might ſhame him, but engaged chat, upon 


- bis honor, the lady ſhould have the ſame ad- 


vantage of the agreement as if it were in 


writing drawn in form by counſel, and exe- 


cuted; and that thereupon the marriage took 
effect: It was held, on a bill for ſpecific 
execution, that, e there was no fraud, 
the plaintiff relying ſolely upon the honor, 


word, or promiſe of the defendant, the 
1 ſtatute making theſe promiſes void, equity 
2» would not interfere ; and that the circum- 
ſtance of the inſtruction Having been given 


0 


6. ER 
to counſel for preparing the writings was not 
material, ſince, after they had been drawn and 


ingroſſed, the parties might have refuſed to 
| execute them. 


But it ſcems to have been formerly doubt- 
ak whether, if it were charged that the agree- 
ment was ſtipulated to be put in writing, this 

| circumſtance would not be a ſufficient ground 


for excluding the ſtatute from attaching upon 
the agreement. For, in the caſe of Scale 
and Morris, which aroſe on an agreement 


that the "defendant ſhould aſſign a term of 
years in his houſe and plate, and certain veſſels 
of beer for two hundred guineas, one guinea 


to be paid in hand as earneſt of the bargain, 


and nineteen guineas more three days after- 
wards; and wherein part of the bargain was, that IR 
it ſhould be executed by writings by a certain 
time; the defendant pleaded the ſtatute, and 
that it was a parol agreement, and that none 
of the goods had been delivered; that there- 
fore there ought to be no relief in law or 
equity; but he confeſſed the receipt of twenty 
guineas, and offered to repay them: The 
Lord Keeper ſaid, it was clear the defen- 
1 dant ought to repay the money, for it was 
wy Charged that the agreement was to have been 


8 . put 


Seale v. Morris, 
1 Ca. Ch. 135. 


OS 51. 
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Hollis, White- 2 


ing, 1 Vert, 
15. 


1 2 1 


put in writing: And his lordſhip over. ruled 
the ples. 


So, in the caſe of Hollis and Whiteing, 


which was a bill to have the execution of 2 
parol agreement for a leaſe of a houſe, ſetting 


forth that, in confidence of this agreement, 


the plaintiff had laid out and expended very 


conſiderable ſums of money; the ſtatute was 


pleaded, and the plea allowed. But the Lord 
Keeper ſaid he was of opinion, if the plain- 
tiff had laid it in his bill that it was part 


of the agreement that the agreement ſhould 
be put into writing, it would have altered the 


| Hollis v. 1 
wards, Deane v. 


Izzard, 1 Vern. 
159. S. C. 1 Eq. 
5 Ca. Abr. 19. 
Pl. FP be | 


caſe, and poſſibly have required an anſwer. 


Hin, i the vie: of an, 
and Deane and Izard, wherein bills were ex- 


hibited to have an execution of parol agree- 
ments touching leafes of houſes, which {et 
forth that, in confidence of theſe agreements, 
the Plaintiffs had expended great ſums of 


7 money in and about the premiſſes; and where 


the agreements were reſpectively laid to be, 


bat it was Sripulated the agreement ſpould be 


reduced into writing, the ſtatute was pleaded. 


And the Lord Keeper faid, that the difficulty 


which aroſe upon this act of parliament was, 


that 


| [ 281 : 1 
that the act made void the eſtate, but 
did not ſay the agreement itſelf ſhould be 


void ; and, therefore, though the eſtate itſelf 
were void, yet poſſibly the agreement might 


at law for the non-performance of it; and if 


ſhould declare at law upon the agreements, 


caſe, 


law. 


Bades and Amburſt, ſeems in a great degree 


ſubſiſt, ſo that a man might recover damages 


And the determination in the caſe of 


fo, he would not doubt to decree it in equity. 
And his lordſhip directed that the plaintiffs 


and that the defendants ſhould admit the 
agreements, ſo as to bring this point in judg- 
ment at law, and then, he ſaid, he would 
| conſider what Was further to be done in the . 


| There being no further proceedings on this 
> _ it is reaſonable to ſuppoſe that it was 
held, the action could not be maintained at : 


Bonde V, Am- 0 
hurſt. Pre. Chage | 
402, | | 


to warrant this concluſion ; For, in that caſe, 
the agreement was actually put into writing 
by way of memorandum, and the completion 
thereof prevented by the death of one of the 
parties. The circumſtances of this caſe were 
as follows ; 4 A marriage treaty was depending, 


and 
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and the intended huſband, and the young 
lady's father, went to a counſellor's chambers 
to have a ſettlement, in conſideration of the 
portion the father propoſed to give, drawn; 


at this meeting, minutes of the agreement 


were taken down in writing by the counſel, 


and given by him to his clerk, to be drawn 


vp in form. The next day the father died, 


and the day following the marriage was ſo- 


lemnized. And this agreement, notwithſtand- 


ing the preparations, was held, by Lord 


 Cowper, to be within the ſtatute of frauds 


This caſe, re- 
ferred to and 
approved by _ 
Lord Hard. 
wicke, ſo far as 
the reaſons here 
given extend. 


Hawkins v. 
Holmes, 1 Will. 
770. et vide 
Lowther v. 
Carrill, 1 Vern. 
221. et Whaley 
V. Baganal, 


* ſtill ſtronger as to this point. f 
alluded tO, the plaintiff agreed with the de- : 
fendant to fell him a houſe for 6401. and, by 


6 Brown' S Par, : 


and perjuries, it being no agreement, but 
vi Atk-yo4 ,, only preparatory heads which were afterwards 
to be drawn into form. 


It might, therefore, 


have received ſeveral alterations or additions, 
or been entirely broke off upon ſome further 
enquiry or information of the party's $ circum- 
ſtances, 5 


And, in a ſubſequent caſe, the decifion Was 
In the inſtance 


conſent of both parties, an attorney was em- 


ployed to make a draft of the conveyances; 
which the attorney accordingly prepared and 


| ſent to the defendant, who made ſeveral 


alterations 
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and delivered it back to the attorney to be 
engroſſed. Then a time was appointed for 


the parties to meet at a tavern to execute the 
writings, and for the defendant. to pay the 


money. The plaintiff and his attorney went 


to the tavern, and the plaintiff there executed 
the writings. Then the plaintiff, having got 
the conveyance regiſtered, the eſtate being in 


Middleſex, brought his bill againſt the de- 
fendant to compel him to pay his purchaſe 


money. The defendant pleaded the ſtatute 


of frauds. And although the agreement was 


actually put into writing in the draft of the 


conveyance, which had been altered by the 
defendant with his own hand, yet it was held 
that the defendant was not bound, he not 


having en the agreement, 


Secondly, As to 1 ſhall be a 6gning 7 


within this clauſe of the ſtatute, 


_ And bereupon it has been aid that, if the 
name of the party againſt whom the ſuit is 
Preferred, be in any way found upon the in- 


ſtrument, this will be a ſufficient ſigning 
within the ſtatute, if the intent of the parties 


| was that the perion hould be bound, and an 
acceptance 


alterations therein in his own hand-writing, 


Videſtuckhoufs E | 


44. 
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6. 1 Wilſon 
118. 


Sopra. 


Beezley, 1 Vez. 
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therefore, where a mother was not a party to 
a deed of articles made on her daughter's 


marriage, but was proved to have known and 

agreed to them, and to have been privy to 

the actual marriage which took place upon 
them, and ſigned them as a ſubſcribing wit- 

neſs: This was held, by the Maſter of the 

Rolls, and afterwards by Lord Hardwicke, to 
be a ſufficient ſigning, within the ſpirit, and 

alſo within the words of the ſtatute. And 
the mother was decreed to — her part 
of the 3 De 


LY in the before. mentioned caſe of How 5 
3 bins and Holmes, in which the defendant plead. | 

ed the ſtatute of frauds and perjuries, and ſaid, 
„that neither he, nor any by him lwfully 
authorized, ſigned any writing, agreement, 
memorandum, or note, in relation to this 0 
purchaſe, or whereby the defendant in any 
wiſe agreed thereto.” It was objected, that 
the defendant's altering the draft with his own 1 

hand, was a ſigning, it not being material to 
what part of the draft his hand was ſet. But 
the chancellor ſaid that, unleſs in ſome parti- 
cular caſes, the parties ſigning the agree - 
ment, was abſolutely neceſſary for the com- 


5 g 


= 


eee IR CC ee a is tie 


1 285 J 
pleating of it; and to put a different con- 
ſtruction on the act, would be to repeal it. 


This point was ſubmitted to the opinion of 


stokes v Moore 
the court of Exchequer, in the caſe of Stokes 7 P.Will 
againſt Moore et Uxor, and was there decided 
upon ſomewhat narrower ground than that 
taken by Lord Hardwicke, in the before 
mentioned caſe of Buckhouſe and Croſby. The 
former caſe aroſe on a bill for the ſpecific 
performance of an agreement for the renewal . 
of the leaſe of a houſe by M. and his wife 
to S. There had been ſome difficulty about 
the terms of renewal, but at length they 
came to an agreement; and M. being called 
vpon by S. to name a perſon to prepare the 
leaſe, named a Mr. T. for that purpoſe, and 
wrote certain inſtructions from whence the 
leaſe was to be prepared in theſe words, 
namely, „the leaſe renewed, S. to pay the 
king's tax, alſo to pay M. 241. a year, half- 
yearly; S. to keep the houſe in good tenantable 
repair, Sc.“ To this bill the defendants 
= pleaded the ſtatute of frauds ; and that plea 
= having been ordered to ſtand for an anſwer, 
= with liberty to except, and the defendants Ent 
= having then by their anſwer. admitred the. - 
= uritten 


edit. 


1 P. Will. 771, 
note I, laſt | 
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vritten inſtructions; one queſtion made on 


the hearing of the cauſe was, whether there 


was a ſufficient ſignature by M. to take this 
agreement out of the ſtatute of frauds. And 


it was held by the court unanimouſly that 


there was not; for, that the ſignature re- 
quired by the ſtatute was to have the effect 
of giving authenticity to the whole inſtru- 


ment; and where the name was inſerted in 


ſuch a manner as to have that effect, it did 
not much ſignify in what part of the inſtru- 


ment it was to be found: As in the formal 


introduction to a will. But it could not be 
imagined that the name inſerted in the body 


of an inſtrument, and applicable to particular 


purpoſes, could amount to ſuch an authenti- 0 
cation as the ſtatute required.” 


Thirdly, As to | what bent muſt & fen an 


1 5 agreement. | 


_ Vide Halfpen- 
ny v. Ballet, 
2 Vern. 373. 
8. C. 1 Eq. Ca. 


Abr. 20. Pl. 6. 


et infra. 


And it ſeems ſufficient, that the party againſt 


whom the bill is brought, or ſuit preferred, has 

ſigned the agreement; if it can be proved 5 
a that the party ſigning had evidence in his 
power to ſhew an acquieſcence in the agree- 


ment by the er Party, who does not ſign, 


either | 
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either by ſome writing under his hand or ſome 


act done from which the law will infer the 


agreement. 


Thus where A. fold outen to B. for two Hatton v. Gray, 


1 Eq. Ca. Abr. 


thouſand pounds; and A. drew up a note of 27 10. 8. C. 


the agreement in writing, which B. ſigned, 
but A. did not ſign; it was objected, on a 
bill by A. againſt B. to compel him to a 
ſpecific execution of this agreement, that this 


2 Chan. Ca. 
164. 


was within the ſtatute; for, the note bound 


not him that did not ſign it, and they muſt 
be both, or neither, bound in equity. But it 


was decreed, that B. was bound thereby ; b. 


1 drawing vp the agreement in his own 


| hand, and procuring B. to ſign it on his 
| part, made the ſigning of B. not only a ſign- 


ing for himſelf, but alſo a ſigning = be. 


| rized by A. to cloſe the agreement: And, 


; therefore, as, if B. had come into a court < 


equity againſt A. the court would have de- 


| creed the agreement againſt him, ſo would i = 
likewiſe decree it 006 B. on a bill filed 
| by A. 


* 7 


Aa a letter will, i in | equity, amount to an 


5 | agreement, and be binding on the perſon len- Sg, 


i Ing i, if another perſon, by afing upon it, 


ſnew 


Moor v. Hart, 


2 Rep. Chan, 
147. 8. C. 
T Vern. 201. 
Et Warkford 


v. Foltherly, 
2 Vern, 322. 

8. Co Freem. 
291. 


288 J 


mhew his cecophiites of the propoſiti tions therein 
contained. 


T hus where, on a treaty of marriage be. 
tween A. and B,—B.'s father promiſed to 


give her 4000/7. but, when he perceived A. 
and B. to be mutually engaged, began to re- 
cede from his promiſe; whereupon A. got a 


letter wrote to the father by a friend of his, 


deſiring him to be plain and aſcertain what 
portion he would give A. with his daughter, 
and he agreed to give 1500/7. down and 5001. 
more at his death, if ſhe ſhould have iſſue; 


and the marriage was had. It was held, 
that this letter was a good agreement binding 
” upon the father, and that A. upon his mar- 


riage, became well entitled to the 1 5000. 


agreed by the father, under his own hand, to 
5 be e as a 0 to his daughter. 3 


| Bird v. Bloſſe, 
a Vent. 1. 


80, hs a father wrote a a lener 8 


1 his aſſent to the marriage of his daughter 


with J. S. and mentioning that he would give 


her 15co/. And he afterwards, by another 


letter, upon a further treaty concerning the 
= marriage, went back from the propoſals of his 


letter ; and then, at ſome diſtance of time de- 
5 Slared, that he would agree to o what was pro- 


— 
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Tt 5 1 
poſed in the firſt letter. This letter was held 
a ſufficient promiſe in writing within the ſta- 
rute of frauds; the laſt declaration having 
ſet the terms in the letter up again, and J. S. 
having ſhewn, by his marriage of the . 
8 n We the terms. 


"Again, Where A. poſſeſſed of tythes by a 


demiſe for ' twenty-one years, covenanted, in 
conſideration of 350 l. to convey. them to B. 
his executors and aſſigns; and then C. treated 
with B. for them, and B. ſent his ſon and two 
other perſons with a letter to C. wherein B. 
ſaid, © that if he parted with the tythes, it 
ſhould be on the conditions therein particu- 
larly mentioned.” C. accepted of the terms, 
and the next day ſent his attorney to acquaint 
B. therewith, and B. delivered to the attorney 
a copy of A. s agreement, and appointed a 
day for executing the ſame ; but, in the mean 


time, B. went to A. and ſettled a conveyance 


Coleman 

v. Upcot, 

5 Vin. Abr. 
$27. Pl. 17. 
8. G. 1 Eg. e. 


from . It was decreed, that B. ſnould per- 


form this agreement with C. for, the letter 
took the caſe out of the ſtatute of frauds, 
as being an agreement ſigned by the party to 
= be charged with the ſame; and there was no 
= need, the lord keepen laid, for i Its being ligned 
by both Parties. 5 
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Ayuffe v. Tra- 
cey, 2 P. Will. 


65. ä | 


Seagood v. 


Meale, et al, 


Pre. Chan. 560. 
S8. C. 2 Eq. Ca. 
Abr. 49. 20. 

Strange 426. 
Et vide Clerk | 
1 Atk. 13. 
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. a eter from a father to his daughter, 
by which he gave her 3000 J. portion, but 


which was not ſhewn to the man who after- 
wards married the daughter, was not conſidered 
as entitling the ſon-in-law to a decree for the 
3000o!, although he had married the daughter. 
The reaſon for which ſeems to have been, 

| that the ſon-in-law could not be conſidered | 

as having, by the marriage, accepted an agree- 
ment of which he had no knowledge. 


Such a letter cannot be ſet up as an agree- 


ment, unleſs it contain the preciſe terms of 
the contract at large ; and, therefore, on a bill 
for a ſpecific execution of an agreement for 
the purchaſe of nine houſes which were in 
mortgage for 1 50l. ſtating that the vendor had 
agreed to ſell them to the vendee for ſuch a 
ſum of money, and had ſent a note to the : 
mortgagee to the effect following, viz, Mr. 
C. pray deliver my writings to the bearer, I 
having agreed to N of them; it was 


held, upon the queſtion, whether this letter 


or note would bring the caſe out of the ſta- 
tute, that it would not; becauſe it ought to 
be fuch an agreement as ſpecified the terms 
thereof, which this did not, though it was 
ſigned by the party; for it did not mention 


the 
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the ſum that was to be paid; nor the number 
of houſes that were to be diſpoſed of, whether 
all, or ſome, or how many; nor to whom they 


were to be diſpoſed of; nor did the letter 
mention whether they were to be diſpoſed of 


by way of ſale or aſſignment of leaſe; and, 
therefore, all the danger of perjury which the 
ſtatute was meant to provide againſt, would be 
let i in to aſcertain this agreement. 


So, in the caſe of Montacute and Martell 


before- mentioned, a letter from Sir George 
to his lady, written after the marriage, ex- 


N preſſing that he was always willing ſhe ſnhould 


enjoy her own fortune as if ſole, and that it 


ſhould be at her command, was inſiſted upon : 


1 as an evidence under his hand of the agree 


ment before the marriage, which would take 7 


the caſe out of the ſtatute. But the chancellor, 


as td the latter part of the propoſition, ſaid, 
that the letter conſiſted only of general ex- 


preſſions; that, indeed, had it recited or men- 
tioned the former agreement, and promiſed the 


— 1 it had been material. N 


Having i the condleaiion of the 


ſeveral parts of the clauſe in the ſtatute of = 


\ frauds relative to agreements, the next object 
35 1 ſhall 
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1 mall advert to is, the ſeveral grounds upon 
which courts of equity have conſidered parol 
agreements binding, notwithſtanding this ſta, 
| tute. And one ground upon which this equity 
has been raiſed is, that though this ſtatute has 


provided that no agreement on marriage, or 
for the purchaſe of lands, ſhall be good, un- 


leſs ſigned by the party to be bound, or ſome 


| perſon by him authorized; yet, on all the 
' queſtions upon a ſtatute againſt fraud, the 
end and purpoſe of making it is conſidered ; 
which, in this inſtance, is to prevent frauds and 


perjuries, and not to vacate bargains fairly and 
| honeſtly made. Therefore courts of equity | 
conſidered themſelves as unreſtrained thereby 


in the latter caſes: Becauſe the parties are in 
conſcience bound to perform ſuch agreements, 
and ought not, in ſuch inſtances, to be permit- 
ted to take advantage of the want of any ſo- 
lemnities, whether impoſed by common law or 


5 Sy mond ſon v. 
Tweed, Pre. 


So Ch. 274. S8. * 


Gilb. Rep. Eq. 


35. Croyſton 
Pre. Ch. 208. 


v. Morgan, 
Finch 138. 


ſtatute: With this view courts of equity have 


; conſidered agreements, wherein there has been 
no danger of fraud or perjury, as out of this 
; ſtatute. And, therefore, if, on a bill, filed by 
ow ue, either vendor or vendee for a ſpecific perform- 


| EtvideHodgfon ance of a parol agreement, ſetting forth the 


v. Hutchenſon, 
3 Vin. Abr. 522. 
Pl. 34. 2 Eg. 
Ca. Abr. 47. 


ſubſtance of it in the bill, the defendant, by 
his anſer, admit the facts as Rated 1 in the bill, 
this 
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this takes the agreement entirely out of the 12 451 


miſchief pointed at by the ſtatute; and a court 


of equity will decree it, becauſe, the defendant 


confeſſing the agreement, there can be no 


10 Mod: 44. 


danger of perjury from a contrariety of evi- 


dence. Beſides the agreement is in writing, 
the anſwer contetling it. 

And if the arty bine die, his heir will, it 
| feems, be bound on a bill of revivor; the 


Per Lord 


Hardwickey 
1 Vez. 221. 


principle going throughout, and binding the 


repreſentative equally as the principal. 


And, upon this principle, equity will decree 


an agreement on evidence of its having been 


| confeſſed by a party to it, although it be 45 


; nied by his anſwer. Therefore, where an 
agreement was proved by one witneſs only, 


"uw v. Wal 1 
3 Atk. 2 


and poſitively denied by the defendant's an- 


ſwer, but there was the circumſtance of the 
defendant's having confeſſed the agreement 


proved in the cauſe: The maſter of the Rolls | 
offered to direct an iſſue to try the agreement 
if the defendant deſired it; but he declined 


that, unleſs his honor would make an order 


that his anſwer ſhould be read on the trial, 
| which his honor refuſed to do, there being 
circumſtances to corroborate the evidence of 


* the 
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law and equity (for the rule is the fame in 
both) will let in proof of parol agreements, 
as circumſtantial evidence to controul written 


; dad's v. auler, 

1 Vez. 299. 
Et vide Goman 

Vi. Saliſbury, 
1 Vern. 240. 


would in ſuch caſes ariſe from infiſting, that 
ſomething had got into writing which de- 
prived the party of the benefit of detecting 
this fraud. Thus the defendant may, on a 
| bill for ſpecific performance of a written agree- 
ment, inſiſt upon a ſubſequent parol RY 
ment between the parties by which the for- 
: mer has been ſince diſcharged. 


| writing for taking a houſe at 32/7. per annum 
to be repaired by the owner, and, it being 
afterwards diſcovered that it muſt be rebuilt, 
that was done without cancelling the written 
agreement; but the tenant, apprized of the 
great expence the owner muſt incur, agreed 
by parol, that 8 J. per annum ſhould be added | 
= 46774 which was to have been given in 
caſe it had been only repaired: The court, 
on a bill by the tenant mes on the foot of the 
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the ſingle witneſs. And his honor decreed 
the agreement to be carried into execution, 


And there are caſes wherein both courts of 


ones, to prevent the fraud taking place which 


| Thus where there was an agreement in 


Vr itten 


EET net ( ” 
. . N 5 * * 3 SC. N 0 Nr e's - 5 
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written agreement (notwithſtanding it was in- 


ſiſted that the written agreement ſhould ſpeak 


for itſelf, and that no evidence could be ad- 


' mitted to contradict it) received evidence of 
the parol agreement, and thereupon diſmiſſed 8 


the bill with colts. 


But in the preceding caſe, the court, being na 
ſatisfied from the parol evidence, that a ſpe- 


_ cific performance of the written agreement 
- ought not to be decreed, would not, on diſ- 


miſſing the bill, make a decree according to 
1 agreement which the defendant ſet up W 
the maſter of the rolls ſaying, that it would 
be very hard upon a defendant, if (when a 
* plaintiff unconſcientiouſly brought him into a 
court of equity for the ſpecific performance of 
aàa written agreement, and the defendant inſiſted 


on an agreement different from that the plain- 


tiff ſet up, and the plaintiff replied to his an- 
ſwer and inſiſted on his former demand, and 
went into proof, and then, finding he could 
not have the decree prayed by his bill, re- 
ſorted to that which the defendant ſet up) the 


| coun ſhould decree againſt the defendant, 


Another ground, upon 1 caſes have 
been held to be out of the purview of this 
bo, 4 „ 
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Pre. Chan. 519. 
Upon ſimilar 
principles the 
regiſtering acts 
have been con- 
ſidered as not 
protecting pur- 
chaſers, with 
notice of pre- 


ſuch preceding 
incumbran es, 
altliough their 
5 purchaſes be re- 
giſtered. Firſt, 
Becauſe, ſuch. 
latutes, being 


vent fraud, 
_ ought not to be 
0 conſtrued as 
to encourage it. 


ſidered as leav- 


of ing the ſubjects 


to which they 


apply, open to 
all equity. 


2 2E. Ca. Abr. 
48. 16. 


N 1. Et Fox- 

croft's cafe in 
Dom. Proc. 
cited Pre. Ch. 


519. Gilb. Rep. 
5 Eq. 4. et ibid. 
I. where ſaid, 


that the leſſor, 
1 this caſe, 


when dying de- 

chared, that he 
douaht to have 
made a leaſe us 


5 Vin. 
Abr. 522. Pl. 38. 
Lt Pre. Ch. 56. 

_ purview of it. 


a parol leaſe * of ground for a great number 
of years, having begun to build, will have his 
: bargain completed. The reaſon is, that the leaſe 
is in part executed on the part of the leſſee, | 


1 296 J 


ſtatute is, not ſo much on the principle of 
there being no danger of perjury. from car- 


rying them into execution, as that the ſtatute 


ought not to be conſtrued ſo as to create or 
promote fraud. 


agreeinent has been carried partly into exe- 


And, therefore, where an 


cution, and one party has incurred expence in 
improvements; although a controverſy may 


afterwards ariſe between the parties as to the 
ceding incum- | 
pbrauces not re- 
giſtered, from 


preciſe terms, yet, if they can be made out 
fatisfactorily to the court, the agreement, 


though reſting on parol evidence, will be de- 
creed, notwithſtanding variety of evidence ad- 


duced in ſuch cauſe : For, 1 in ſuch caſe, in 


made to pre-. order to prevent one ſide from taking advan- 


tage of the ſtatute to be guilty of 26s 3 and. 5 


there 85 
8 by pervert its object, a court of * 


ſtatutes are con- 


conſiders his conſcience as bound, and | 
ſelf as, thereby, cloathed with Soriſdiftion 
upon the ground of the equity ariſing from 


the circumſtance of performance. on one part; 


and, upon that foundation, retains the ſuit 
notwithſtanding the Katute, as not within the 
Therefore a leſſee, 1 in the caſe of 


and, | 
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and, therefore, the leſſor ſhall not take ad- 
vantage of his own fraud, to run away with 
the improvements made by another. 


And, under ſimilar circumſtances of money 
laid out in purſuance of a parol promiſe of a 
leaſe, a ſpecific performance was decreed ; al- 
though the terms were not preciſely ſtipulated 


between the parties, at the time of the agree 


ment. 


Thus where the plaintiff's bill was to have 


a leaſe according to the defendant's promiſe, 


the plaintiff having laid out money upon 
the eſtate intended to be demiſed: The de- 


writing, but the 
heir told him 


he ſhould not 
diſcompoſe 


himſelf, for he 
would ſupply its | 


whereby, and 


by other frau- 


dulent means, 
the leſſee was 


prevented from | 
ſuing the leffor. 


Sed vide 


Floyd v. Buck- 
land, 2 Freem, 


268, This 1 
expreſsly ſo de- 
termined on the 


3 22 of per- 


3 
2 Eq. Ca. Abr. 
48. 17. 5 Vin. 


Abr. 52 3. 40. 


fendant inſiſted on the ſtatute, there being no 


agreement in writing, nor any certain terms 
agreed upon; and averred, that what the 
plaintiff had laid out was not on laſting im- 


provements, but admitted that the plaintiff 


had built a ſtable which coſt him 101. It 
was proved that the defendant told the plain- 


tiff his word was as good as his bond, and 
promiſed the plaintiff a leaſe when he ſhould 
have renewed his own from his landlord. Et © 
per curiam, the defendant is guilty ofa fraud, 15 | 
and ought to be puniſhed for it; and a leaſe 
was decreed to the Waintiff, though the terms 


were 


Watfpenny | 
v. Ballet, 
TS. Vern. 373. 
Et vide S. C. 
Pre. Chan. 404, 


N 
were not expreſſed by the parties; for then it 
ſhould be in the plaintiff's election how long 
he would hold it, and he elects to hold it dur- 
ing the defendant's term at the old rent. 


And, upon the ſame principle, namely, to 


prevent fraud, the maſter of the Rolls decreed = 
an agreement and payment of a portion in 
the caſe of Halfpenny and Ballet. That was a 


- caſe wherein, on a marriage treated upon be- 
tween the plaintiff and the defendant's daugh- 
ter, an agreement was reduced into writing 
and ſigned by the plaintiff, and delivered to 


the defendant to be ſigned by him, but de- 
nied in the defendant's anſwer to have ever 
been ſigned by him, he having torn it, being 
diſſatisfied there with in ſome particulars. But 
his objections not being to any material parts 


of the agreement, and he having permitted the 


plaintiff to court his daughter, and the mar- 
riage having been afterwards had, and he not 
| having declared his diſlike until aſked for 


payment of the portion, and having permitted 


the young perſon to live with him, the maſter | 


of the Rolls decreed a ſpecific performance; 
conlidering the defendant” 8 conduct as founded : 
in fraud. A 


So, 


[ 99 ] 
So, where the bill was for a portion upon Wanchford . 
Fotherley, 
marriage of the plaintiff with the defendant's 2 Freem. 201. 
daughter, it appeared that there was no note F 
or agreement in writing ſigned by. the de- 
fendant for the payment of it, but that a let- 
ter had been written to the plaintiff by a third 
perſon offering a portion, which it was in proof 
was done by the defendant's conſent, and that 
a treaty for a ſuitable ſettlement was had with _ 5 
him; but the matter being long in ſuſpence, — 
the marriage took place in the mean time. Sh 
The court, although it appeared Beard. oo. 
fendant, before the parties went to church, de- 1 
dlared he would give them nothing, and the _ hs 
| ſtatute of frauds was inſiſted upon, decreed i 
for the plaintiff; conſidering the countermand — 
as nothing after the N Peoples s affections +0 07440 
were engaged. 1 
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os 8 delivered in purſuance of . 1 
an agreement, is alſo ſuch a degree of per- = 
\ formance, as is ſufficient to take a contract 
out of the ſtatute, although the purchaſer nas 
not inveſted money upon the premiſſes. Be- 
cauſe the miſchief the ſtatute meant to pre- 
vent exiſted in ſuch agreements only, no part — 
whereof were carried into execution, and which — k # 
were ſet up merely by parol: Therefore, . 
cution : f 
1 
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cution on one part has been looked upon as 


ſo far concluſive, as to induce the court to 


decree an execution on the other part, ra- 


ther than the agreement, ſo far as it has been 


already carried into eee ſhould be de- 


Le 


Butcher v. 


_ Sapely,et al, 


1 Vern. 363. 


Thus, aw A. ſeized of Jands, Re with 5 


2. to ſell the ſame to him, and a ſhort note 


was drawn up of the agreement (but not ſigned 


by either party) and, ſoon after the agreement, 
C. put in his cattle and made encroachments 


on A.'s other lands; whereupon A. deſired to 
undo the bargain, but C. refuſed to conſent | 
— chat, and then A. ſold the land to D. 
Upon a bill filed by C. for a ſpecific per- = 
_ formance, the ſtatute of frauds was pleaded. 
ER per curiam, Inaſmuch as poſſeſſion was de- 


livered according to the agreement, the bar- 


gain was executed, and a ſpecific periogmapee 


| Pyke v. . M* . 


Hams, et e con- 


tra. z Vern. 455 


was decreed. 


80⁰ where A. having mortgaged the lands 
in queſtion to B. for 750 J. died, leaving an 


infant his heir, and, it being for the advan- 


tage of the infant that the eſtate ſhould be 
ſold, an a& of parliament was procured for 
that purpoſe, a and a APO furvey was held for 


| the 


55 L 301 ] 
6 We of it it "which C. bid 12 501. for it, 
but D. bid 13507. and ſigned the contract. 


D. ſoon afterwards died, and then C. offered 
12507. again for it, which was accepted and 


2 agreed unto ; and thereupon © onveyan ces wer c 
directed to be made, and poſſeſſion actually 


delivered. C. afterwards got an aſſignment 


of the mortgage which was ante- dated, and 
| then, pretending that he took poſſeſſion 8 


the mortgage, he filed a bill to compel the 


infant to redeem or be forecloſed; and there 
was a croſs bill to compel C. to compleat his 


pourchaſe. And the taking poſſeſſion under the 
mortgage being diſproved, the ſimple queſtion 


was, whether upon the circumſtances of this 


caſe the agreement, although only by parol, : 


mould be carried into execution againſt C. 
And the lord keeper decreed that it ſhould, 


and that C. ſhould proceed in the purchaſe, 


in caſe a x good title could be made, 


Aa Where a bill was fled to have a 
. diſcovery of a parol agreement for the ſale of 
5 copyhold lands, and whether the defendant 
did not pay 2007. part of 2300. being the 


 Borret v9. 
Gomeſerra, 
Bunbury's Rep. 
94. in ſcacario. 
. Eg. Ca. Abr. 8 
* 17. N 


purchaſe money, and if the plaintiff did not 


. give the defendant a note acknowledging the ” 
receipt of the 2001, and promiſe to make a 


good 


2 9 x" e 

— pn 2 n 
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good title, and whether he did not Wine his 
writings before the defendant's counſel who 
approved of the title, and alſo to have a ſpe- 
_ cific performance. The defendant pleaded 
the ſtatute of frauds. But the plea was over- 
ruled, and it appeating in proof, at the hear: 
ing, that there was no fraud, that the lands 
were worth 23357. that defendant had done 
| ſeveral acts of ownerſhip, as ordering in 
bricks, fiſhing in ponds, Sc. and had made 
frequent Finn the court decreed for the 
* 


vg bn, 1 And, in ſuch . the raking poſſeſſion un 


I Vern. 365. der the agreement, will be deemed notice to a 5 
Sed note the 2 8 
chancellor | | ſubſequent purchaſer,” Thus it was held, in 5 


dhmought that I 
= _. of the caſe of Butcher againſt Stapeley before- 5 


V.. 2 contrir. mentioned, that C.'s putting in his cattle and 5 


vg A. hong * taking poſſeſſion, was notice to D. 


avoid the bar- 
ain; ſo quære? 


Pre. Chan. 519. Nor | can ſuch agreement, 10 executed on 
one part, and followed by an enjoyment ac- 
cordingly on the other, be ſo far impeached 
as to lay the party open to an account for the 
profits he has received under the enjoyment; 
95 becauſe, it was ſaid by the court, that would 
be much harder than ſetting aſide the agree- 
ment at firſt for want of writing. 
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And in the caſe of Lady Herbert and the 
Earl of Powis and others, determined in the 
houſe of Lords on appeal from a decree 

of Lord Northington an agreement by parol, 

made by an agent of the earl's with Lady 
Herbert, that his lordſhip ſhould pay her 2007. 


Lady Herbert 
v. Earl Powis, 
et al, Brown's 
Par. Ca. vol. vi. 
102. 


a year by way of annuity, in conſideration that 
ſhe conſented to the appointment of a lady as 
guardian to her niece Miſs Herbert, to be 


named by his lordſhip, with a view to place 


her in a ſituation wherein he might have ac- 


ceſs to her to pay his addreſſes, and with a 


perſon who in that character would conſent to 
the match, whereby his lordſhip's title to the 
Powis eſtate, which was then diſputable, being 
| held only under the will of the laſt marquis, Ss 
would be ſettled, ſhe being niece to Lady 


Herbert, and heir at law to the Powis eſtate, 
was ordered to be carried into execution on 


his lordſhip's part; Lady Herbert having per- 


formed her part of the agreement by con- 


ſenting to the appointment of the guardian, 


| whereupon the marriage was had, and an end 
put to all litigation. And ſuch conſent, being 
the compromiſe of an intended lawſuit, was 
held to be A. good conſideration to ſupport k 
promiſe in law, whereof the promiſee might 
claim the benefit either by an action at law, 
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Taylor v. Beach, 


x Vez. 297. 
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or a ſoit 3 in equity, as che nature of the Cafe 


— . 


Again; where, previous to the defendant's 


marriage, 5001. the property of his wife by 
a former marriage, was agreed to be aſſigned 


to truſtees for her ſeparate uſe during cover- 
ture, and to be applied after her death to 


ſiuch uſes as ſhe ſhould appoint; and after the 
marriage a draft of an aſſignment was pre- 
| pared, and corrections made in the huſband's 


hand-writing ; and he ſuffered her to receive 


the intereſt of it to her ſeparate uſe during 
the coverture. Theſe circumſtances were con- 
ſidered by Lord Hardwicke as a part perform- 


ance, and as taking the agreement out of the 


ſtatute. His lordſhip obſerving that, if the 


ſtatute were ſuffered to be pleaded to the diſ- 


covery even of a parol agreement in ſuch 


© Sidney v. Sid- 
ney, 2 Eq. Ca. 
Abr. 29. Pl 37. 


caſes, 1 it would be very miſchievous. 5 


: Dunn + down of timber likewiſe, is a part 
execution of articles, made on 1 marriage, for 


: ſerling an eſtate. 


| Laconv. Mer- 7 
. tins, 3 Atk. 2. 
Gilb. Chan. 231. 


Vin. Abr. 523. 
40. 


a 1 | 


wor money is, in ſome caſes, conſi- 
dered by the court of Chancery, as a part 
ee of an Aa ent. Thus, where 
3 A. hay- 


t = 1 | 


parol agreement, entered into on her behalf 


| convey her lands, Fc. to him and his heirs, 

ſubject to eſtates for the life of C. and D. 
the purchaſe money to be applied as then ſti- 
pulated: And B. in part of the agreement, 


leaſe of part of the lands purchaſed was re- 


ſimple contract againſt B. and the heir of A. 


agreement had been made, he was not bound 


W thereby, in regard it was not reduced into 
= writing, nor in any ſort performed by A. in 
ber life-time. - It was ſworn poſitively, that 
dhe money had been applied for, and abſo- 


lutely paid upon the foot of the agreement. 


A. having occaſion for money, came to a 


by her agent with B. that A. in conſideration 
of a certain ſum to be paid by B. ſhould 


paid A. ſeveral ſums of money, for part of 
which he took her note, and for other part 
of which he took her bond, till the agree- 
ment could be completed; and thereupon a 


newed, and the life of B.'s ſon inſerted with 

' the approbation of B. according to the agree- 

nent, and then A. died. On a bill to compel 
a ſpecific performance, filed by a creditor by 


the heir objected, that he was a ſtranger to 
the tranſaction, and that if any ſuch parol 


And Lord CONT, upon all the circum- 
* HM ſtances 
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Lord pengall v. 


Roſs, 2 Eq. Ca. 


Abr. 46. 12. 
S. L. Leake v. 


M orrice, 2 Ch. 


Ca. 135. 8. C. 


I Eq. Ca. Abr. 
27, 20. Pre. 


—_ 560. II 
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ſtances of the caſe, decreed a * per- 


| formance. 


But where A. agreed with B. to make him 


a leaſe for twenty-one years, of lands render. 
ing rent, B. paying A. 1501. fine, and B. 
paid 1col. in part to A.'s agent, which A, 


knew of, and ordered his own agent to pre- 


pare the leaſe, but before it was executed, A, 
repented and refuſed to grant it; B. having 
paid 1007. earneſt, exhibited his bill for a 
ſpecific performance: It was held, that this 
payment was not ſuch a performance of the 
agreement on one part, as warranted the coun 


io decree an execution on the other; becauſe 
a parol agreement reſpecting lands cannot be 


good, within the ſtatute, by giving money in 
_ earneſt; for there muſt be ſomething more 
than a bare payment on the one part, to in. 
| duce the court to decree a performance on 
the other part, either by putting it out of the 


parties power to undo the thing, or doing 


| : 6 Bacon's Abr. 74. 
et Gilb. Ch. 231. 
22 Chan. Ca. 36. | 


ſomething that would be prejudicial to the 
party performing it; but the money was or. 
: dered to be refunded. 25 . 


But it ſeems to be the better opinion, that 
payment 


[71 
payment of money alone may be a part per- 
formance to take a caſe out of the ſtatute. 


But the doubt in ſuch caſe ſeems to have 


been, what ſhall be a proof of the receipt 
thereof as ſuch. Thus far ſeems certain; if 
the defendant in his anſwer confeſſes the re- 


ceipt of the money for the purpoſe charged in 


the bill ; or if he denies the receipt as in part 


performance, and it be proved upon him by 


| writing, as by letter under his hand, or other 
ritten evidence, he ſhall be obliged ſpecifi- 
cally to perform the whole agreement, becauſe 
he has carried it in part into execution. But 
if the defendant confeſſes the receipt of the 


money, and ſays that he borrowed it from 

W the plaintiff, and that he had it not in execu- 

tion of that agreement, there, he turns the 
proof of the agreement on the plaintiff, and 


then, it is ſaid, the plaintiff muſt prove the 


1 receipt ot the money by the defendant for 
= the purpoſe in the bill mentioned, by ſome 


written agreement. 


However, this appears to be in ſome de- 


gree queſtionable ; becauſe, in ſuch caſe, the 
_ Parol evidence is applied to the act of receiv- 
ing, which is a conſequence of and collateral 
to the act of contracting, and conſequently 


Vide Gilb. Ch, 
232. where 


there is a paſ- 
ſage which, 


though obſcure- 


ly written, 


ſeems to war. 
rant this obſer- 
| vation. 


= $4: : affords. 


CCR E xe = REAR £ . 
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affords a further evidence of the bargain, 


than the parol proof of ſuch bargain only; 


namely, an act done in purſuance of it, which 
furniſhes a diſtin& fact, that appears to be 


the proper ſubject of diſcuſſion before a Jury, 


who, in ſuch caſe, would be competent judges 


of the credit of the parties, and might, by 
their verdict, decide, whether the payment of 
money was in part performance or not; and 
thereby determine, whether the caſe was or 
was not within the exceptions taken out of 


| che ſtatute, Sed quære. 


And i in caſes of earneſt Pei, an action of : 


law may be brought, and damages recovered 
for non- performance, although there be no 
remedy in equity. The reaſon of which is, 


1 that where equity aſſiſts the common law, 


| Lacon x v. Mer- | 
£1 0%) ſupra, Et 


and enforces the performance of the agree- 
ment in ſpecie, it does it upon important 
: reaſons; namely, where otherwiſe there would 
be a great burthen and penalty upon the party, 
if having performed part, by which he him- 
ſelf has a loſs, and the other a benefit, he 
ſhould not have a reciprocal performance. . 


And an agreement. by: parol, | part per- 4 
formed, 
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formed, will be decreed againſt the heir of 
the vendor under it. 


But as the principle which governs the 
court is, that the act, done in part perform- 
| ance, is preſumptive evidence that the agree- 
ment was really made, it muſt be of ſuch a 
nature, as the court is ſatisfied would not 
have been done, unleſs on account of the agree- 
ment. 
by parol to take a leaſe for a term of years 


certain, and continued poſſeſſion on the credit 
thereof ; there being no writings to make out 


And, therefore, where a leſſee agreed 


vide Hawkes v. 


Hawkes, Finch 


300. 


Sanſum v. But- 
ter, 1 Bac. Abr. 


74. Per Lord 
Har dw 3 Atk. 

4. Smith v. Tur- 
ner, cited Pre. 


Chan. 561. et 


vide Hole. et 


White, cited 


Brown's Rep. 
Ch. dikes . | 


the agreement, it Was held to be directiy 


5 within the ſtature, 4 


Marriage ase is not e in equity, : 
as part performance of an agreement made 


between the parties themſelves, although it 1s 
| conſidered as ſuch to bind a third perſon : 
As in the caſe mentioned before of a letter 
vritten by a father, promiſing to give. ſach a 


fortune with his daughter to any one who 
mould marry her, in which caſe a man, who 


Vid.Viſcounteſs | 

Montacute v. 
Maxwell, ſupra. 
Sanſum v But- 
2 1 Bac. Abr. 


* 


pre. ch. «61 _ | 
vid. Brownſmith 


v. Gilborne, 


Strange 738. 


1 


marries on the encouragement of this letter, 


ſhall recover; becauſe the agreement is exe- 


never be undone er. | 


The reaſon why mar- 
riage 


ö 

? 
4 

g 
| 

1 

iq 

i 
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: 
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riage alone is not looked upon as an execu- 
tion of the one ſide between the parties, ſo 


as to take ſuch caſe out of the ſtatute, ſeems 


to be, that, if it were, the ſtatute would be 


entirely evaded ; for all promiſes of this kind 


OP marriage had c or to o be had. 


| Lamas v. Bayly, 
2 Vern. 627. ſed 
vide 5 Vin. Abr. 


521. Pl. 32. ek 


2 Eq. Ca. Abr. 
45. 10. both 
which ſeem to 
be the ſame caſe 
2s reported in 
Vernon, and 
reſt the chan» 
Cellor's decree 
on the ground, 
thst there was 


no abſolute 1 


Poſitive agree- 
ment, the words 
being ambigu- 
ous and uncer- 
tain; and not 


bon the ground 5 
that the for- 


bearing by 


do an act might 
not be a part 
ret formance, 
and raiſe as 
ſtrong an equity 


to have the be- 


And the fact of one party patching; de- 


ſiſting from his purchaſe in favor of another 
party on certain conditions ſtipulated, is not 
a part performance to take an agreement in 
favor of the party deſiſting, as to part of the | 
lands purchaſed, out of the ſtatute; for, 
where A. being about to purchaſe a toft o 


ground of . and C. being alſo treating for 


the ſame premiſſes, met together; and it was 
propoſed and agreed, that A. ſhould deſiſt 
and permit C. to purchaſe, he agreeing to 2 
let A. have, at a proportionable price, that 


agreement to 


part of the ground he deſired; and there- 


upon A. deſiſted, and B. compleated his pur- 
_ Chaſe ; and afterwards A. refuſed to perform 
the agreement: On a bill filed by A, upon 


nefit ſtipulated _ 


in return, as an 
act done. 


the ground of the agreement's being in part 
executed, by his deſiſting from proſecuting 
his purchaſe, a 


a ſpecific performance was de- 


creed at the Rolls: But on appeal to the 


chancellor, the decree was reverſed. 


Again; 


1 
MH 


[ giv Þ 
Again; on a bill filed in the court of Chan- 
cery in Jreland, for ſpecific execution of a 
parol agreement for the purchaſe of an eſtate, 
proof of the delivery of a rent-roll to the pur- 


chaſer, altered and dated by the ſeller in his 
own hand-writing ; of his delivering the deeds 
to the purchaſer's agent, to be compared with 


Whaley v. Bu- 
genall, 

6 Brown's Par. 
Ca. 45. 


the rent-roll, and laying an abſtract of his 
title, and a caſe thereupon, before counſel, in 
which it was ſtated, that the purchaſer had 


agreed with the ſeller for the purchaſe of the 
lands at twenty-one years purchaſe ; of his 


giving the purchaſer a liſt of his debts which 


affected the eſtates, and authorizing him to 


apply to his creditors, to ſeveral of whom, 


and to other perſons, the ſeller was charged 
co have written letters himſelf, informing them 


that he had agreed with the purchaſer to ſell ; : 


and of his afterwards ſending to the tenants | 


| to treat with A. as owner of the eſtate, for 


b renewal of leaſes, and to cut down timber; 
and, to prevent the effect of an elegit 5 


8 gainſt him, of his producing evidence before 
a jury that ſuch agreement and purchaſe ha 
been made, was held not to be ſufficient, on 


the ground of a part execution, to take the 
= agreement out of the ſtatute of frauds : But 
= the bill was ordered to be diſmiſſed, and that 


> 7 4 order 


1 32 1 
order of diſmiſſal affirmed on apes! to the 
' houſe of Lords. 


Trelandy-Rittle, And poſſeſſion, under a parol agreement, 
I Atk. 626. | 

Hof however long ſtanding, will not be a 
| ground to eſtabliſh it, if it appear that the 
E 8 perſons who made ſuch agreement had not a 
. . right to contract. As if an agreement for 
* . partition be made by two huſbands, of land 
belonging to their wives, without the conſent 


of the wives; for they cannot thereby bind 
3 the inheritance of their wives, 


ie N — — pew _ 


90 
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ö Of Contracts or Agreements, 
con! 


« Law, 


\QUITY, vhick adverts. ts the ſubſtan- | 

- tial object of all contracts, independant | 
of the forms which they aſſume, gives effect 
to the intent of the parties, by conſidering 

3 their acts as evidence of ſuch a contract or 
33 agreement, as will produce what is ſtipulated. 

Concerning which two things are to be con- 


ſidered. Firſt, What, in the view of a court 


of equity, amounts to a contract or agree- 
ment. Secondly, How it 1 be e in , 
= equity. 


Firſt, It is clear that any kind of written 
cContract, if it expreſs the intent of the parties, 
3 ſtipulate with a view to ſome particular 

1 thing collateral to the contract itſelf, will, in 

| ; ys amount to an agreement reſpecting 

that 


idered as ſuch in Equity, 
» Ong out of Inſtruments, 
wood a different Effect 


Anonym. 

Moſely 37. 

1 Strange, 

2 Vez. 373. 

10 Mod. 517, 
518. 9 Mod. 62. 


La 


that thing; although, in form, it aſſume a dif. 
ferent character. 


Thus where the condition * a bond was, 
« jn conſideration of ſo much money in hand 
paid, to convey and aſſure certain lands ;” the 
maſter of the Rolls declared, that bonds of 


this nature were always conſidered, in equity, 


as articles of agreement, and decreed the con- 
_ dition to be , performed. . 


| A Aon v. Pierce, 
= 2 Vern, 480. 


a 80 n A. on his marriage agreed to leave 


B. his wife 10001. if ſhe ſurvived him; and 


the drawing the marriage agreement was left 


to the parſon of the pariſh, who made a hood : 


from A. to B. in 20004. conditioned to leave 
her 1000 J. if ſhe ſurvived him: The queſtion 


was, whether this bond, although releaſed 8 


law by the i intermarriage, did not ſubſiſt as an 
agreement in equity, and entitle the plaintiff ; 


to a ſatisfaction out of the real and perſonal 


| eſtateof A. And it was held that it did ſubſiſ. 
and bound both the real 105 perſonal eſtate. i 5 


And the corſtruction will: Wen be — 


: the ſame in equity, although the inftru- 8 
ment has become void oy ſome matter er 


| pot fatto, 


- Thus 


[ 75 J 
Thus where A. lent B. = pounds, and oy * 

for his ſecurity took only a warrant of attorney 151. 

to confeſs a judgment in ejectment of three 
cloſes upon a feigned demiſe for twenty years. 

It was held, after the death of B. that this 
| was a defective legal ſecurity, but that it 
amounted to a good agreement, in equity, to 
charge the land; and it was decreed accord- ; 
kh againit the heir, a 


1 Again, If two perſons give a joint bond, Vide 2 vez. 
and one of them (the condition being forfeited 3 : 
by the day being paſt) pay off the money, and 
put the bond in ſuit againſt the other in the 
name of the obligee: The other obligor may, 
on the alt of parliament for the amendment of 4 Anne, cap: 16. 
the law, plead, that his co-obligor F 
the principal and intereſt on the bond before | 1 
bringing the action, and this will be a diſ- 
charge of the bond. But, although the bond 
be diſcharged at law, yet equity will, upon a 
bill to compel the co-obligor to make con- 
tribution, or to pay the whole, if he were 
liable to the whole, either direct that he my. "od 
pay the money to the other obligor, or it will | 
at leaft reſtrain him from pleading payment by | 
the other obligor, who is ſuing him at law, 5-5 
And the reaſon the court goes upon is, that - =, ©, 
Ott 1M _— 


TT — — 
Gy 2 2 ——_— 2d ns BY * 23 * n. - 


Cannel v. Buc- 
kle, 2 P o Will, 
243. | 


the bond is conſidered as an agreement in 


writing ; and, therefore, though the obligation 


and penalty is gone by the legal demand be- 


ing gone, yet the condition, taking it alto- 
_ gether, is conſidered, in equity, as an agree- 
ment nook hand and ſeal to pox Foe money. 


80 ae a eme ſole, ſeiſed of land and 2 


deſigning to marry, agreed with her intended 


huſband, that ſhe, upon the marriage, would 
convey her lands to him and his heirs; and 
for that purpoſe ſhe, previous to the marriage, 


gave a bond in 20000. penalty to the intended 
- huſband, conditioned, that in caſe the marriage 
took effect, ſhe would convey her lands to 


him and his heirs; ; the marriage was had; the 
huſband enjoyed during his 8 and, on his 
death, his heir brought a bill in Chancery 
againſt | the heir of the wife to compel him to 
convey the lands of the wife to the heir of the 


huſband. It was objected that the bond be- 
came void by the intermarriage. Sed per 


curiam, The impropriety of the ſecurity, or 
the inaccurate wording of it, is not material; 
for it is ſufficient that the bond is a written 
evidence of the agreement of the parties, that 
the huſband, in conſideration of marriage, 
ſhould have the land as her portions 


80 


r 1 


80 where a woman, having a conſiderable 
fortune, upon her marriage truſted her in- 
tended huſband to draw. up a bond to ſecure 
1700]. for her, in caſe ſhe ſhould ſurvive 


Watkins v. 
Watkins, 
2 Atk. 97. 


him; Lord Hardwicke ſaid, that the court in 
a caſe of this ſort would interpoſe, and make 


the agreement according to the intention of 
the parties; and though the bond might be 
void in law, yet that court would eſtabliſh it 
in favor of the woman. And, for that pur- 


| poſe, his lordſhip declared the bond to be an 


band and wife as in the decree mentioned; 


wife a8 agreed upon in the bond. 


into with or without conſideration. For a 

court of equity proceeds upon the principle, 

that the aſſignment, although not effectual as 

: ſuch at law, the bond not being aſſignable in 
point of intereſt, amounts, nevertheleſs, to a 
covenant or agreement, that the aſſignee ſhall 
receive 


So a an 1 aſſienment of a cole; in action, as a 
bond, or the like, which in law is not aſſign- 
able, is valid in equity whether it be entered 


impoſition, and directed her perſonal eſtate to 
be placed out on ſecurity, the intereſt to be 
. appropriated during the joint lives of the huſ- 


and, in caſe the huſband died in the life-time 
of the wife, then the 17001, to be pad to che . 


x: 1 68 3. 


3 Keb. 304. 
2 Vern. 540, 
595, 3 Chan. 


Rep. 40. Chan. 
Ca. 232. 2 2. 


4 
* 
% 
i5 
} 
f 
1 
1 
11 
3 
# 
3 


r 7 r SIT _ bs _ 


— 


_ 
3 2 
. * — —„—- 1 
rn N * 2 5 - 0 - = ry 
, l INIT) 1. 2h a. - 15 29> IT - 
. ) dn wake 9 p 6 * —— — 2 FI = 
\ * r = py renee Tate eg 1 ye ys i ee — ne +» bs 
> 1 * : ear es —_— 6 NG * Se — = PF 
Js * 2 1 1 524 — 9 n — ane n 
. » 1 7 c A * 22 = 2 
1 * — har et 1s ad a> . 


L 318 1 


receive the money to his own uſe; which 


covenant or agreement, that court will carry 


Into ſpecific execution. 


Vide 1 Vez. 


18 450» 


Will. 188," 


Upon the ſame a it is held, that, 
although an award or ſubmiſſion to arbitra- 


tion is diſtinguiſhable from an agreement, in- 
aſmuch as the former cannot be ſupplied by 
interpoſition and act of a court of equity; 


\ becauſe, generally, in thoſe caſes, the time is 


conditional, namely, ſo as a determination be 
made by ſuch a day, and alſo, therein, matters 
are left to the judgment of the arbitrators ; 
yet an acceptation of any thing under it, is 


evidence, in equity, ol an agreement £ to Per- | 
form 1 it. | 


Hall v. Hardy, 

3 P. Will. 187. 

Et vide 1 Vez. 
$39] 


By | Wh where one accepted part of money, 


awarded on a bond to ſtand to the award of | 


arbitrators touching a matter in diſpute, he 


Vas conſidered as having undertaken to per- 


form the award; he having thereby conſented = 


to it, and made it his own agreement for a 


valuable conſideration, namely, the money 


paid him. And upon this ground a ſpecific 


execution of the award was decreed; although 


his honor ſaid that there was, unleſs in very | 


5 particular circumſtances, | no inſtance of a bill 


VF having 


101 
having been brought for a umme of an 
award. 


80 dee A. and B. had ſubmitted to an 
arbitrament by bond, and an award was made 
(not binding by form of law) by which A. 
vas to pay B. 9001. and to ſeal a releaſe to 
him, and B. was to aſſign ſeveral ſecurities 


he had from A. and A. ſold ſome lands to 


Norton v. Mat- 


call, 2 Ver. 24. 


raiſe the 900 J. expecting that B. would re- 


ceive it, as he had given him intimation he 


vould, and tendered him the goo. and a re- 


leaſe executed: The court, though there was 


no other execution of the award on A. 's part, 


and though it was extrajudicial and not good 


in ſtrictneſs of law, decreed that 1 It ſhould =: 


5 performed i in i ſpecie, 


| Secondly, Having ſhewn TEC amounts to 


an agreement in equity, I ſhall now proceed 


| to point out, how an agreement ney: be ma ade : 
Rn out in We | 


An agreement may be mide out in n equity, 
= Firſt, By proof of a poſitive agreement in 


terms: As by the production of an agree- 
ment in writing to Ws or omit doing, a par- 


_ ticular 


i 
| 
| 
| 
| 


— ——B — —— — A pc ꝙ— r 
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ticular thing; or, by evidence of a parol agree. 


the nature of which equity will infer an * 


The caſes preceding, namely, thoſe that 
 ſhew what amounts to an agreement in equity, 


ol equity have adopted as to proof of the cir- 
cumſtances from whence they infer ſuch agree- 
ments; for there is little, except verbal dif- 
ference, between the proof of an agreement, 

and the circumſtances which render it an 

agreement; for, the circumſtances which prove 

it ſuch, conſtitute it to be ſo. But this head 

5 of our enquiry may be further illuſtrated by 
the following caſes. 


ſhop' s leaſe, and convey it by way of demiſe | 
and re-demiſe, fo that the leaſe is re- demiſed 


Will, if the grantor agree for the renewal of the 
leaſe, compel the grantee to join the grantor, 
the latter undertaking to convey to the grantee 
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ment of the ſame nature in part performed. 


Secondly, By proving circumſtances, from 


nearly demonſtrate the principles which courts 


If a man grant a rent- charge out of a bi- 


ſubject to the rent charge; a court of equity | 


200 
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the additional lives in the ſame manner as 


before for the ſecurity of the rent- charge. 
And it was the opinion of the court, likewiſe 
(in the caſe alluded to by Baron Gilbert) that 


the grantee might have compelled the grantor 


to have renewed, if there had been a failure 


of lives or fluxion of time; becauſe the gran- 


tee of the annuity might have had a writ of 


annuity, and thereby have continued the pay- 
ment during his life, if he had not reſorted to 
the lands: And, therefore, when he did re- 
ſort to the lands, he ſhould have all remedy 


= that could be obtained to make them a ſecu« 
] rity to him during his life in all events; the 


| circumſtances of the contract warranting a 
concluſion, that ſuch was the i Intent of the 


: contracting pirties. , 


1 it ſeems FMT Y whether the court 
would have compelled the grantor to renew, 


if the biſnop had refuſed on the common 


terms; for if the biſhop had refuſed to renew p, 


on the common terms, it would haye been 
W tantamount to an abſolute refuſal, and the 
grantee. muſt have been contented with the 


n of the lives in being. 


Again, where A. pon a treaty of marriage 
* between 


wa Ys 
Serjeant, et al, 
Finch 146. 


. * 


heidi B. his nephew and c. made propo- 
fals in writing to C.'s father, by which A, 
promiſed and agreed; that if the marriage 
took effect, and 25001. was paid, or ſecured to 
be paid, for her portion, he would ſettle 2007, 
per annum out of certain tythes and lands for 

_ a preſent maintenance for B. and C. and for 
her jointure, if ſhe ſurvived ; and that he would 
ſettle an eſtate in fee of all other his meſſuages 
and lands, being of the value of 7001, yearly, 
and alſo aſſign over and ſettle 20001. part 
of the 25007. upon his nephew for his further 
maintenance after A.'s death; this marriage 
did not take effect. Afterwards there was 
another treaty of marriage between B. and 8. 
and A. being acquainted there with, he, to in- 5 
duce this marriage, ſent the before- mentioned 
propoſals in writing to be communicated to 
the executors of S. s mother; and by another 
writing under his hand, which he tranſmitted 
—_— _ therewith, promiſed and agreed that, if the 
—_— marriage took effect, he would make a ſettle- 
ment according to the former propoſals with 

this addition, that although formerly he had 

demanded 15001. to be paid down, and ſecu- 

rity for the remaining 10001. he would then 

_ be contented to ſtay. for the whole, ſo that i it 

Was ſecured to be paid in ſome convenient time 
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agreed upon. No anſwer was returned to 
theſe propoſals; but B. was admitted, and 


the marriage took place. Afterwards A. died. 
And, on a bill exhibited againſt his repreſen- 


tatives by B. for a ſpecific performance, it was 


adjudged by the lord keeper, that, when A. 


ſent propoſals, and deſired to have his nephew 


admitted a ſuitor to S. although no anſwer 
was returned to A. yet the acceptance of the 


propoſals by the friends of S. and the ad- 
miſſion of B. as a ſuitor, upon which the 
marriage did enſue, amounted in equity to 


an agreement executed, and ought to be per- 


formed on all l ſides, 


1 Thirdly, An agreement may be ds out 
in equity, by proving an inſtrument, from the 
nature of which equity will infer an agree- 


ment. 


Thus where A. ſeiſed of a copyhold eſtate, 


* intending that his ſiſter, who was his 


heir at Jaw, ſhould not have his land, but 
that her ſon ſhould have it, reſolved to ſur- 
render it to the uſe of his will, and deviſe it 


do him: But a ſurrender not being practicable 


Parks v. Wil- 
ſon, 10 Mod. 


615. 2 Eg. Ca, 
Abr. 22. Pl. 20. 
Et vide 1 Eq, 
Ca. Abr. 18, 8. | 
Ibid. 393, . 
g Mod. b. 


by reaſon of ſome accident, he prevailed on 


4 his ſiſter to give a bond to him, that ſhe 


| & would, 
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would, at any time, upon the paymient of 
2007. and upon the requeſt of her ſon, ſur- 
render the eſtate to him; and then A. died. 
On a bill filed againſt the repreſentatives of 
his ſiſter, praying a decree for a ſurrender 

- purſuant to the condition of the bond, it was 


ſo decreed by Lord Parker, chancellor; his | 


| lordſhip ſaying, it was plain from the nature 


ol the tranſaction, that it was the fixed in- 


. tention of A. that, one way or other, his 
nephew ſhould have the lands. Not being 


able to ſurrender them, he had recourſe to 


this bond, as the beſt method to ſecure them 


co him; ſo that this bond was not to be 
conſidered as ſomething given in lieu of the 
land, but as another medium of ſecuring the 
land to him. And, on the part of the mother, 


it amounted plainly to an agreement chat the : 
fon ſhould have the land. 5 Tn 


And where there are plain footſteps of * 
further agreement, which muſt have been en- | 
| tered into cancomitant with a power to ſell a 
real eſtate, but which is not forthcoming, al- 
though, without inferring it, the inſtruments 
that are produced are unintelligible, and the 
language of them abſurd; a court of equity, | 


to uphold the intention and meaning of the | 


parties 
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parties in the matter of a cruſt, will ſupport 
what is wanted by intendment, and will pre- 


fume that, among the contents of the agree- 
ment of which ſuch ſtrong traces are found, 
there was thoſe ſtipulations which are abſo- 
lutely neceſſary to give effect to the true and 
evident meaning of the parties. Ex gratia. 


v. Newton, et 


A court of equity, from proviſions in a ſub- 


ſequent inſtrument, which plainly evinced 


that the money ariſing by ſale of land was to 


be inveſted in the purchaſe of other lands to 


vide Newton FEE 


al, 7 Brown's 
Par, Ca. 2 m. 


be ſettled to truſts, ſimilar to thoſe to which 
the lands ſold were limited, inferred an inter- 


mediate agreement or article, for laying out 


| the money, ing from the ſale, in that = 


: manner. 


Au a een of equity-with from u fobGo- 3 
quent tranſaction, raiſe an agreement acceſſory 


to a precedent tranſaction, where the circum- 
ſtances warrant ſuch an inference, and it is 


: neceſſary, in order to do Juſtice between * 


5 ties. ; 


Thus where A. being on his marriage 
With a daughter of B., to receive a large por- 


 Whorwood, = 
V. $1 - 


tion with her, agreed that it ſhould be ſettled 
for her benefit for life, and, if there were no 


T3 children, 
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children, then on himſelf. Aſterwards, on 
the death of a ſiſter, an acceſſion of fortune 
came to B. to ariſe by ſale of her father's 


eſtate, which was veſted in truſtees, who were 
to raiſe certain ſums of money out of the 


eſtate, and afterwards to divide the reſidue 
among his three daughters. The wife of KA. 
joined in levying a fine for ſale of this eſtate. 
D. a truſtee in the marriage articles, and who 


had married the third daughter, acted in the 


ſale, and received the whole purchaſe money. 
A. gave a receipt to D. for his part of the 
pourchafe money paid for the eſtate, which be 
thereby promi iſed and agreed to lay out pur- 
ſuant to the truſt repoſed | in D. Then A. 
died, having deviſed his real and perſonal 
eſtate away from his wife. And one queſtion, 
upon a croſs bill filed by ber, was, whether 
her ſhare of the lands, which came to her on 
the death of her ſiſter, as well as the lands 
1 and tenements, purchaſed with the ſhare ſhe 
was entitled to out of her father's eſtate 
( (which was agreed by the articles tobe ſettled) 
| ſhould be bound by the marriage articles. 
And on behalf of the huſband it was argued, 
that ſhe was not entitled to have the benefit 
of the eſtate ariſing from her ſiſter's death, 
by its being ſettled purſuant to the articles; 
becauſe : 


Y-' 


13 
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becauſe it was not within the articles, and there 


was not ſufficient proof of any ſuch agreement 


extending to that eſtate, as would bind thoſe = 
ſtanding in the place of the huſband: That the 
wife had levied a fine before it came into 
the hands of the truſtee, and then the money, 
coming in lieu of the eſtate, was abſolutely 
the huſband's, and the court would not have 
| ſuffered the perſon, into whoſe hands it came, 
to have retained it and ſaid, that a ſettle- 
ment ſhould be made on the wife, But Lord 
 Hardwicke was of opinion, that the note was 
| ſufficient to bind the teſtator, his repreſenta- 
tives and the claimants under his will, to a per- 
5 formance of what was there agreed to; fora 
man might, as between himſelf and his wife, | 
make an agreement or declaration of truſt in 
his life-time, which, though not for valuable 
conſideration, ſhould take effect againſt his 
« executors and adminiſtrators, or thoſe claim 


ing voluntarily and in repreſentation under 


him after his death. Then, as to the con- 
ftruction and extent of the note, bis lordſbip 
thought that it was a reaſonable act for him 
to do; and he ſaid, that it had been truly in- 
ſiſted, on behalf of the wife, that on the 
| huſband's. application for the money, the 
court would undoubtedly have ordered a 


Y 4 ES further 


[2 1. 
further ſettlement. If, then, the parties did 


not come into court, but acted among them 
ſelves, and the huſband had agreed to do 
that, which the court would have directed, 
had the wife infiſted on it in a proper ſuit, 
it ſhould have its full effect. Though it 
did not appear in the cauſe, that the wife had 
levied a fine before this money came into the 
hands of the truſtee, as it had been ſaid; yet, 
if ſhe had done ſo, that muſt have been to 
ſatisfy the purchaſer, as ſhe was married: 
His lordſhip would not divide one a& from 
the other, but would take all as one tranſ- 


action; and, he ſaid, that this note, though 


ſubſequent, was an evidence of what was the 
agreement and intent, viz. that this money 
| ſhould be laid out in the purchaſe of land, 


do be ſettled to the ſame uſes. The circum- 


ſtance warranted that conſtruction. oe 
truſtee in the marriage articles being the 
proper perſon to intervene and receive the 
money ariſing by ſale of that other ſhare, and 


do ſee the articles performed for her benefit, 


he had received the Whole. The huſband | 
coming to receive it out of his hands, had 


received it on ſuch a promiſe, which was an - 


evidence of the terms on which the money 
was paid to him, and of the agreement and 
intent 


L 329 J 


intent on which the wife joined in the fine 
for ſale of this eſtate. It was reaſonable, 
and what the court would have obliged him 
to, had he come before it; for that was the 
diſtinction. If a huſband could lay hold of 
the wife's eſtate without aid of a court of 
equity, the court would not compel him to 
ſettle it, as they would where he could not 
come at it without ſuch aid, which was the 
| preſent caſe, The ſum was particularly aſcer- 
| tained, and included both ſhares, as well that 
which aroſe on her ſiſter's ſhare, as her ori- 
ginal ſhare, And the promiſe was to lay out 
the whole of that ſum, which therefore his 
1 lordſhip was of opinion muſt be laid out * : 
- ſuant to the truſb, _ 


Ot 
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of the Conſideration | netel 
ſary to ſupport a Contract 
or Agreement.” at 


Onan is 3 2 wattrial cauſe of a 
4X contract or agreement; or that, in ex- 
pectation of which, each party is induced to 
give his aſſent to what is ſtipulated FORIpr- Y 
__ between both Parties, 57 f. 


We have FIR that there are two. ways of ; 


OO making contracts or agreements. The one 
by parol, and the other by writing. Now, 


ſince words are frequently ſpoken by men 

unadviſedly and without due deliberation, the 
law will not bind a man to an executory con- 
tract entered into by words only, if it be not 
founded on a good or valuable conſideration. 


SI And, therefore, if one man promiſe. or cove- 


nant by parol to give another man 20/. to 


make his (the latter's) houſe de novo; or _ 


wards his loſſes by fire, or the like ; here the 
latter ſhall not have an action againſt the for- 
mer for the 201. 


3 


E 1 


So if one buy of me an houſe, or other thing 


for money, and no money be paid, nor earneſt 
given, nor day ſet for payment, nor the thing 


11 H. 4. 3% 
Plowd. 302, 
309. 


delivered; here no action lies for the money, 


or the thing ſold, but the owner may ſell it 


to another if he will; for ſuch promiſes or 


contracts are dermed nuda pacta, there being 
no conſideration or cauſe for them, but the 
covenants themſelves, which will not yield an 
action: And this agrees with the definition of 
nudum pactum, as given by the civilians, 
: namely, nudum pattum eſt 1b nulla Jules 
3 cauſa preter conventionem. g 


5 ” Therefore where « carpenter, by parol . 
out writing, undertook to build a new houſe, 


and for the not doing it the party brought an 


action of covenant nd * eure and 


Dyer 30h. 335. 
b. Fitz. debt. 
126. 17 E. 4- 4+ 


11 H. 4 23. a. 


Bro. act ſur le 
caſe. 40. - 

3 H. 6. 36. 

L. Raym. 909. 


e for building the hl; It ons oder, 
that 0 ſhould Ne Ang by his writ, 5 


80 if a man 1 by OO of 1 or by 
Vriting ſealed and not delivered, ſell me his 
horſe, or any other thing, and I give him or 


promiſe him nothing for it; the contract is 
void, and the property in the ching 98 is not 155 


altered thereby. 


9 2 But 
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But it is otherwiſe if contracts or agree- 
ments be by deed under ſeal and delivered, 
becauſe there is then more time for delibera- 
tion; for when a man paſſes a thing by deed 
ſo conſtituted, there is firſt the determination 
of the will to do it, which is one part of de- 
liberation; then the party cauſes it to be 
written, which is another part of deliberation ; 
and, laſtly, he delivers the writing as his deed, 
which is the conſummation of his reſolution. 
And by the ceremony of the delivery of the 
deed from him that makes it to him to whom 

it is made, the former, in conſideration of law, 
gives his aſſent freely and deliberately to part 
with the thing contained in the deed, and that 


it ſhould paſs from him to the other. There- 
ſore, on account of this deliberation in the 


making of deeds, they are in law concluſive 
upon the party executing them, and bind him, 


without examining upon what cauſe or con- 


ſideration they were founded. Conſequently, 
WY by deed, bond, or covenant, bind myſelf 
to give you 201. to make your hall d: novo, 
here you ſhall have an action upon this deed, 
bond, or covenant, and the cauſe or conſidera- 
tion for it is not material; for, there is a ſuf- 

ficient conſideration apparent, namely, the de- 

liberate will of the party that made the deed, 
ROE 7 


[ 333 J 


And the law would have been the ſame in the Flow! 309. 


caſe of the carpenter before-mentioned, if the 


contract had been by ſpecialty, And, there- 
fore, | it is, that where a contract or agreement 


is by deed, the cauſe or conſideration is not 
Per into on an action upon it; but the 
party ought only to anſwer to the deed, and if 


he confeſs it to be his deed, he ſhall be bound: 


For every deed importing in itſelf a conſidera- 


tion, namely, the will of him who made it; a 


contract or agreement, where either of them 


b 1s rin deed, is never conſidered as nudum pac- 


Thus in an action of debt upon an obli- 


I wh the conſideration upon which the party 


gave the bond j is not, at law, enquired i into, 
| becauſe it is ſufficient to ſay, that i it was the 


- bligor's $ will to make the deed. 


But, Mr. Juſtice Wilmut, i in the cafe of Pit. 


3 Burr. 1663. f | 


lans and Roſe againſt Van Micrep and Hopkins, 
went /o far as to give it as his opinion, that 
the putting a contract into writing would alone 
be ſufficient to take it out of the rule as to 
nude patts; upon the ground that this ſingle 


circumſtance would be a guard againſt ſur- 


"th prize, whi ch was the occaſion of that r ule: 1 


having been held by the beſt authorities, that, 


2 according to > the law of nature, the want of 
conſideration 


L on 1 
conſideration was no radical defect in a con- 


tract, if it were entered into upon deliberation 
and reflection; for, in that caſe, it would be 
| morally good, and only require aſcertain- 
ment. And Lord Mansfield inclined to the 
fame opinion. But there being other princi- 
ples upon which the caſe in queſtion might 


be determined, the court avoided this point. 


Cod. lib. 3. Pl. 


1 ſhall, therefore, offer to the reader ſome 


obſervations thereupon. 55 


The maxim, hs quod 6 ar nudo patio non critur 


; aftin,” is derived from the civil law. 


The Ren law divided ebe eien or agree- 


ments among men into two kinds; namely, 
| Promiſes and Contracts. A promiſe and a 


5 contract differed in this reſpect ſimply; the : 


former proceeded from the promiſer alone who 
preferred it, and did not bind until acceptance 
| by the promiſee, ſo that the promiſer till then 
was, at any time, at liberty to retract. A 
contract was the conſent of two or more per- 
| ſons to ſomething to be given or done. It 


followed of courſe, that a promiſe accepted 


10. lib. 5 tit. | 
* I. 2 


immediately became a contract; for, then, 


there was the aſſent of two perſons to the thing 
promiſed; 
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promiſed ; viz, one to perform, and the othes 


to receive. 


Contyoc were again divided by the civi= 


lians 1 into Nominate and Innominate. 


Nominate contracts were 18 Mr ry merels 0 


on account of their having had particular 


forms of actions aſſigned to them, from their 
frequency and general intelligibility. Of this 


deſcription was letting, hiring, partnerſhip, 
commiſſion, Sc. 


| Innominate contracts. were 1 as, being EY” 
more rare, and not of the ſame defined and 
certain nature, the law had not provided any 
_ expreſs or peculiar form of action to en- 
force, but had left them open to ſuch ſuit _ 
was beſt adapted | to the occaſion, which was 
called an action in preſcribed terms; and 
ſeems to have been analagous to our action 
on the caſe, as diſtinguiſhed from actions of 
debt, detinue, cje#ione firme, or the like: Such 


actions in preſcribed terms not being diſtin- 


guiſhed by any ſpecific names, but delineated 


5 by circuity and periphraſe: As do ut des. I 
give you this that you may give me that; 


which was where one gave money or goods 


on 


Vide 2 Black. 


Comm. 444 _ 
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on a contract that he ſhould be paid money 
or goods for them. Of this kind were all 


loans of money upon bond or promiſe of re- 


payment : and all ſales of goods, in which 


| there was either an expreſs contract to pay ſo 
much for them, or elſe the law implied a 


contract, to pay ſo much as they were worth. 
Or facio ut facias, I do this for you, that you 


may do that for me; this was where one agreed 
with another to do his work for him, if he 
would do the work of the former in return; 
or where two perſons agreed to marry to- 
gether, or to do any other. poſitive act on 
both ſides; or to forbear on one fide in con- 
ſideration of ſomething done on the other. 
As that in conſideration that A. the tenant 
would repair his houſe, B. the landlord would 
not ſue him for waſte. Or it might have been 
for mutual forbearance on both ſides; as that 
in conſideration that A. would not trade to Li- 
bon, B. would not trade to Marſeilles. Or facio 
ust des. I do this for you that you may give 
: -— chat. As where a man agreed to perform 
any thing for a price, either ſpecifically men- 
tioned, or left to the determination of the law 
do ſet a value upon it. Thus where a ſervant 
| hired himſelf to his maſter, for certain wages, 
or an agreed ſum, here the ſervant was held 
| to: 
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to contract to do his ſervice, 1 in order to cart 


that ſpecific ſum; otherwiſe if he had been 


| hired generally, for then he was under an im- 
plied contract to perform the ſervice for what 
it ſhould be reaſonably worth. Or do ut fa- 
cias, I give you this that you may do that. 
As where one agrees with a ſervant to give 


him ſuch wages upon his performing” ſuch 


work. Theſe innominate contracts were all 
included by the civil law under the general 
term of Patra.” 


; Pats 2 by them again divided into pads 8 


with a confideration or cauſe ; and pas wanting 
a conſideration or cauſe. The former included 
all innominate contracts where ſomething was 
to be given or performed, or, vice verſa, for a 
conſideration or cauſe aſſigned: And for theſe, 
as we have obſerved, an action was given in 
preſcribed terms ; for if any one by agreement 
effected any thing (Whether that conſiſted in 
doing ſomething, or delivering ſomething, or 
in omitting, or eee ee 50 
animo, that another in his turn ſhould do ſome- 
thing, or deliver ſomething to him, or, vice 
| verſa; the Roman law did not permit him, in 
whole favor the thing executed was delivered, = 
or the like, to be deficient in performing what 


J „ 
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vas ſtipulated on his part, but compelled him 5 

to performance. So that if there were a cauſe 

or conſideration fa##i vel traditionis, a correſ- 
pondent obligation or pact aroſe. | 


But pats which wanted a cauſe or con- 

ſideration, by a poſitive law of the Romans, 
produced no action in the civil forum, unleſs 

in caſes of ſale, which were ſolemnly ratified 
according to a form preſcribed, when they 
were called © Stipulations,” from the word 
e Stipula, a ſtraw, in alluſion to the circum- 
ſtance, that in ſuch caſes a ſtraw was given 
to the purchaſer in ſign of a real delivery. 

955 And ſuch contracts or pacts, as were innomi- EEE 

nate in reſpect of their having 10 particular =. 
form of action aſſigned to them, and were en- 

| tered into without a cauſe or conſideration 
moving from the party to be benefited, were, 

in reſpect of thoſe circumſtances, called Nu- 

. da Fans, or mere Naked Pacts. 


It may further be obſerved, that e 
tions were anciently performed at Rome with 
abundance of ceremonies; the firſt whereof 
was, that one party ſhould interrogate, and 
the other anſwer to give his conſent and 
oblige himſelf. Thus, 0 Ruod inter nos en- 
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venit, hoc te dare facere ſpondes, ſpondes.” So. 


that by the ancient Roman law, ſtipulations 


differed from promiſes and pacts, inaſmuch as 


the former might have been made in ſimple 
and ordinary language; the latter only in 


preſcribed and ſolemn language. The for- 


mer might have been made by writing be- 


tween perſons abſent; the latter by words. 


k cy and between perions preſent. 


So, likewiſe, among the ancient Romans, all 


voluntary nominate contracts were written 
either by the parties themſelves, or by one 
of the witneſſes, or by a domeſtic ſecretary of - 
one of the parties whom they called a Notary, | 
but who was no public perſon as among us; and 
the contract, when finiſned, was carried to a 
magiſtrate, who gave it a public authority by 
; receiving it inter acta under his juriſdiction, 
giving each of the parties a copy thereof under 


his ſeal. Ne | 


80 chat it ee, in boch inſtances, vis... 


as well in the caſe of voluntary contracts, as 


that of ſtipulations, i in order to give effect to ” 
the tranſaction, it was neceſſary that it ſhould | 
: be ae confirmed and ratified in the pre- 


2 1 FM 
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ſence of proper perſons according to the rules 
preſcribed by law, or it had no validity. 


| Now it ſeems reaſonable to conjecture, that, 
| when this maxim of the Roman law, ce quod ex | 
i ” nudo patto non oritur actio, was adopted ang 

I received into our ſyſtem, it was accepted i in 
its full extent; our law not recognizing any 


| ceremonies analogous to a ſtipulation, which 
ſeems to have been; not the creation, but the | 
| 5 ratification of a promiſe or contract 1 in form 
| TIM before a 1 magiſtrate, 
| ” « Sik. 13550 Sir William Blackſtone obſerves, that 
[ . the rule quod ex nudo patto non oritur attio,” 
| : does not hold in ſome caſes, where a promiſe 
| | 18 authentically proved by written documents; 


and inſtances the caſes of a voluntary bond 
Et vide x Chan. and of a note of hand. But the former of theſe 
Rep. 157. I Eq. 
Ca. Abr. 84. A. inſtances turns upon the ground, that it is an 


= „ inſtrument under ſeal and delivered, which 
es binds the parties and alters their property, 
8 though there be no conſideration; becauſe 

a man is eſtopped to deny his own deed, or 


: affirm any thing contrary to the manifeſt ſo- 


lemnity of contracting by delivery: and the 
: latter eems to me, ſo far a as It applies, to be a 


caſe + 
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caſe of a diſtinct ſpecies, and not an excep- 


tion out of this rule. For as long as a note 


of hand is confined to the parties who fabri- 


cate it, the want of conſideration 1s a clear 


bar to recovering any thing upon it, upon 


the ground that it is nudum pachum. And 
when third perſons become intereſted in it, 


the reaſon why it is not open to the ſame ob- 


jection is, that, after it is negotiated, its ope- 


ration is governed by the ſame law as a bill 
3 


of exchange, which is the law merchant ; 


and that is founded upon the Jaw of nature 
and nations, in which the want of a conſi- 
deration i is no eſſential defect in a contract, as 


1 it is in the civil law. 


Vide 3 & 4 Ann. 


If the obſervations, 4 offered, were 
not ſufficient to ſhew, that putting a nude | 
contract into writing / imply, will not ſo far 
alter its nature as to ſupply the want of a 
conſideration, and render it valid without 


that requiſite; the uniform practice of the 
court of Chancery in refuſing, unleſs under 
particular circumſtances, to aid a covenant . 


under ſeal, if merely voluntary, ſcems to me 


and the excep- 
tions to ny 


to furniſh conviction upon the ſubject; for 
the principle upon which that court withholds 
its interpoſition i in thoſe caſes | is, that, on ſuch 


Z 3 ccovenants; 


5 vide theſe caſes, | 
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| 3 cCauyvenants , nominal damages only can be ob- 


—  . 


tained at law; and therefore equity, which 
| follows the law, will not give a more ſubſtan- 
| tial relief. Then, if our law, even in- caſes 
= of covenants under ſeal, refuſes its ſubſtan- 
tial aid to the parties, either at law or in 
_ equity, claiming under a voluntary contract, 
though executed with all poſſible ſolemnity, 
accompanied with a DzLivery, and under 
ſeal; which are forms as ſolemn and notorious 
as thoſe uſcd in a ſtipulation among the 
Romans, a fortiori, will it refuſe any aſſiſtance 
to inforce a voluntary contract, that wants 
every of theſe ceremonies, except 7 that * * 


a Written, 
Dr. and stu- Having ſubmitted to the renter: hs fore- | 
dent, lib. 2. 
p.. going obſervations upon the ſubject of nude 
5 agreements, I ſhall now recal his attention to 
| that of the cauſe, or conſideration upon which 
=: "© contract 12 be ſupported. 
1 1 it is to be obſerved, chat fuck a _ 
1 or conſideration may ariſe and be created in 
i two n E 
} Fug, By Gone: WY to be Fea 15 the « one 18 
4 Party, for the benefit of the other Party. ; 
=” 4 
| 
. 
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And any thing, however trifling, to be 
done by the plaintiff, will be a conſideration 


ſufficient whereon to ground an action. As 
if A. demiſes certain lands to B. rendering 
rent, and B. aſſigns the ſame to D. and after 
that aſſignment rent becomes due; and D. 


Sir Anthony 
Sturly v. Alba- 
ny, Cro. Eliz. 
67, 150, Cro. 
Car. 79. ad 


in conſideration that A. will ſhew him a deed 


| by which it may appear that ſuch rent is due, 


aſſumes and promiſes to A. forthwith to pay 


the ſame: If A. ſhews D. the indenture of 


leaſe, by which it appears that ſuch rent is | 


due, A. ſhall have an action upon this pro- 


miſe againſt D. the ſhewing the deed being Hs 


5 ſufficient conſideration. | 


8 80 Wire 6. | 10 i an action of ulfraptic 
againſt R. and declared that, whereas T. was 


Pier 272. pl. 
* note 31. 


in debt to G. and C. T. appointed R. and 


el. delivered to him col. to pay it to G. in pant. 
payment of his debt; upon which G. ne 
to R. and demanded his 50/7. and he anſwer- 


ed that he had occaſion for it, and was not at 


| leiſure, but if he would come ſuch a day, he | 


would pay him; at which day he came, and 


the other refuſed to pay him. Per Popham et 5 


Zelverton, here is another conſideration be 
f ſides the debt; ; the creditor 1 is to come to the 


2 1 | houle 


þ 
il P.. 23. 
= 
1 
1% 
* 


10 H. 6. 40. 


| Lane v. Mal- 
| 8. C. Cro. Ja. 
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Judgment for the plaintiff. 


created, by doing or permitting ſomewhat to 
be done to the prejudice or loſs of one of the 


ſome gain to him that makes the contract; 
but it is ſufficient that the party, in whoſe 
favor the contract is made, foregoes ſame ad- 
vantage or benefit which otherwiſe he might 


ther's undertaking: Thus, if a carpenter 
. promiſe to repair my houſe before a certain 
day, and he does not do it, by which my 


| houſe falls, I N have an action on 1 the caſe 
againſt him, 5 


lory, Hob. 4, . 


ceaſed, was indebted unto A. in 2001. and 
that C. and D. were bound unto W. B. by 
two ſtatutes ſtaple in 2001. and that W. B. 
delivered thoſe ſtatutes unto A. that he might _ 
thereby. be ſatisfied the debt due unto him 
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houſe of the defendant to fetch the *. 
. A „ ariſe or be 


parties. So that it is not abſolutely neceſſary 
that the conſideration for a contract imports 


have taken or had, or ſuffers ſome loſs in 
conſequence of placing his confidence in ano- 


so, wha A. e an affnnaſi coun 
B. and ſhewed that W. B. father of B. de- 


from i 


2. ——. 


* 
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from W. B. and that B. pretending to be 
executor to his father, in conſideration that 


A. at his inſtance, would deliver unto him 
the ſaid ſtatutes, promiſed to pay him 5014. at 


one day, and 501. at another; and averred, 
that he delivered the ſtatutes, and that B. 
paid him 401. of the firſt 501. and the reſt 
he had not paid; and A. had judgment: 
The judgment on a vrit of error brought, 
Was affirmed. For, though it did not ap- 
pear that B. was, but only that he pretended 
to be, executor, and ſo could make no Profit of 
the eftate; yet, becauſe the ſtatutes were deli- 
vered to A. with intent to procure him ſatiſ- 
faction ſo as he might cancel them, or tale 
| compoſition for them; and that A. at the in- 
ſtance of B. and in hope of his promiſe, did 
deliver them out, and deprive himſelf of that 
_ means, it was held a ſufficient conſideration,” i 


againſt S. there was an agreement between A. 


and B. that A. ſhould have a leaſe of B. with 
divers covenants. At the time appointed for 
ſealing it A. refuſed, on account of inſerting 


a new covenant reſpecting reparations. Upon 


which S. ſtanding by, took upon himſelf that 


So, on an action on the caſe ſur a Dyer 252, bl. 


31 in note, et 
vide Cre. Eliz. 


63, | 


if A. would ſeal, be would make che Ls oa 5 
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tions. And it was adjudged A good conſide- 
ration to ſupport the action againſt S. al- 


though the ſealing _ deed was no . 


to him. 


So, where D. an attorney brought an action 


on the caſe againſt A. executor of B. and 
counted, that, whereas he had in Micbaelmas 


term, 14 Jac. proſecuted an attachment of 


privilege againſt B. returnable in Hilary term, 
B. knowing of it, in conſideration that at B.'s 


requeſt D. would forbear to proſecute the ſaid | 


vrit any further againſt B. he (B) did promiſe 


to pay him 507. and then avers, &c. After a 
verdict, it was moved in arreſt of judgment, 


.. firſt, that it was not alledged, that the plain- 
tiff had any juſt cauſe of action. Secondly, . 


That this action ſtill remained. But the court 
nevertheleſs gave judgment againſt A.: For, 
firſt, Suits are not preſumed cauſeleſs, and the 
' promiſe argues cauſe, in that he deſired to ſtay 


off the ſuit. Secondly, Though this did not 
require a diſcharge of the action, yet it re- 


quired a loſs of the writ, and a delay of the 
ſuit, which was both benefit to the one, and 
a a loſs to the other. And the court held, that 
an action of debt would have lain againſt the 
defendant's teſtator for the 501. being a ſum | 


of 


Ta? 
of money due upon a contract in which he 
received quid pro quo; for the forbearing of a 
ſuit was as beneficial in ſaving, as ſome other 
things would have been in gaining. 


Again; where in an action upon the caſe 
the plaintiff declared, that whereas C. was 


| indebted to J. S. and J. S. to the defendant; 


the defendant, in conſideration that the plain- 


tiff would procure J. S. to make a letter of 
attorney to the defendant to ſue . promiſed 


to pay and give to the plaintiff 101. It was 
objected, that here was not an conſideration 


to induce the aſſumpſit; for, that the de- 


| fendant, by this letter of attorney, got nothing 


Webb's caſe, 
4 Leon. 110. 


| but his labour and travail : But, the excep- . 
tion was not allowed of; becauſe, in this caſe, 
not ſo much the profit which redounded to the _ 


defendant, as the labour of the plaintiff in 
_ procuring of the letter of attorney, was to be 


| reſ en, 


5 : 80, if one © board another's wife for a year, 
and, after that year is paſt, the huſband come 
to the landlord and promiſe him that, in 


3 Bulſt. 18797. 
1 Roll Rep. 3815 | 


332, 1 Roll 
Ahr. 12. PI. 
10. . 


conſideration he will board his wife for a year | 
longer, he will then pay him for this year and 


TT — cz 
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Vide Cecil v. 
Saliſbury, ſupra, 
where infant 
bound, upon 


ground of ſale 
peing delayed. 


* 


„ 


for chat which was paſt before; this is a good. 


conſideration to raiſe a contract by way of 
aſſumpſit. And the reaſon is, that the land- 


lord is at prejudice by this; for, probably he 
would not have ſojourned the wife for the 


laſt year, 1 it had not been for the promile 


| of payment of the firſt ene, 


| 4 Mod. Ent. 88. 


Plowd. 5. 302. 
1 Roll Rep. 


413- feen v. tirely paſt, and the contract is merely ſub- 
Cr. Eliz. 442. 
1 Roll Abr. 11. 

'Q Pl. 1. 2 Bulſt. 
| 73. 2 — mw 


Goochman, 


Ik a conſideration is executed, and does 
not go along with the contract, but is en- 


ſequent; it is not a ſufficient confideration to 


ground a contract upon, unleſs ſomething : 
ariſe between the parties that is meritorious. 


As if one, in conſideration that I have built 
him 1 houſe, quitted him of a treſpaſs, dif- 
burſed money on his account, or ſuch like, 


: promiſe me to do any other thing, or pay me 


ſo much money; theſe have been held not to 


Dyer 272, 


be conſiderations: becauſe there appears no- 
thing but the conſideration perfe#ly paſt, 
without any thing incident thereto to continue 


This therefore | is but nudum Pakum. 


So, where a ; maſter promiſed to two men, 


that 1 in conſideration they had bailed his ſer- . 


vant out of priſon, he would ſave them 


harmleſs, | 


[ 3499 ] 


harmleſs; it was held that this did not bind 
him: Becauſe he had no benefit, nor they 


prejudice by his promiſe. 


But we muſt take care to diſtinguiſh 7575 


kind of caſe from thoſe, where, although ſome 
part of the conſideration appears to be paſt, 


yet it is all but one tranſaction. As where 


one, being poſſeſſed of a ſhop, agreed to de- 
mile it to another, paying to him 40s. by the 
year, and 10s. for the laſt quarter; and for 
the perfecting thereof each gave the other 15. 
And afterwards, in conſideration of the pre- 
miſſes, the leſſee promiſed to give the leſſor 
30. and aſſumed to pay it; in conſideration 
whereof, and in performance of the contract, 
the leſſor made a leaſe to the leſſee accord- 
ingly. It was objected, that there was no 
good conſideration expreſſed to raiſe the pro- 
miſe for the 301. the ſame being grounded 


upon a conſideration that was paſt, perfect, 


and executed, and ſo no good conſideration. 
Sed per curiam. The leaſe here is made after 
the promiſe. The agreement is in perform- 
ance of all, not of part. It was on the 


leſſor's part to make the leaſe to the de- 


quiet 


2 Bulſt. 73. 


ſendant, and on his part to pay the rent of 
405. and the 3010. in | conſideration of his 
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pearle v. Un- 
ger, Cro. Eliz. 


94. 


1 
Aſte 


198. 


l 


3 Salk. 95. 


Hodge v. Vava- 
ſor, 1 Roll Rep. 
| ohnſon v. 
1 Leo. 


L 5 J 


quiet enjoying of the ſame, which is a good 
promiſe, founded upon a good and: ſufficient 


conſideration. 


so, where the sar was poſſeſſed of | 
certain lands for a term of years, and, in 


_ conſideration that he had occupied the lands 
and paid the rent, the defendant promiſed to 
ſave the plaintiff harmleſs: The plaintiff was 
diſturbed, by his cattle being diſtrained. 
Nov, though the occupation and rent was ſaid 
to be paſt, yet, as the plaintiff continued in 
. poſſeſſion, and was ſtill to pay rent, that pre- 


ſerved the conſideration, and it was held 
good. UE: 


Again; a contract on a conſideration exe- 
cuted is good, if there were a duty before: 


And, therefore, where the plaintiff declared, 


that ſuch a day the defendant was indebted to 
him in ſo much, and, in conſideration there- 
of, afterwards, to wit, ſuch a day, the de- 
fendant promiſed to pay; this f is not a conſi- 


deration 


So a contract made ſubſequent by one, in 
os conſideration of another marrying his daugh- | 
ter or couſin, which! is as a gift in frank mar- 
riage, is good. 


— . 5 5 
— — dhe — 4 
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deration paſt, but the continuance of the debt 


raiſes a promiſe and an action. 


This ſeems to be the principle that governed 
in the caſe of Church and Church; there, in 
aſſumpſit, the plaintiff declared, that, whereas 

he had at his own charges buried the defend- 


ant's child, the defendant promiſed to pay 


Church v. 
Church, 


T. Raym. 260. 


him his charges. And judgment was given 
for the plaintiff, and yet the conſideration was 
paſt. But by the 43d of Elizabeth che father 


| was bound to bury his child. 


so, where the plaintiff declared, that, in 
conſideration that he had bought three par- 


Warren „ 
Morſe, Oro. 
Eli. 1 3 


cels of land on ſuch a day, the defendant = 
terwards promiſed to make him a ſufficient 
aſſurance; here the conſideration was adjudg- 


ed not to be abſolutely paſt; for the aſſurance 


: was s the ſubſtance of the fale. 


And 71 the thing be unde on a prior 
moral obligation: As a promiſe or contract to 


pay a juſt debt, though bound by the ſtatute of 


Limitations; this will not be nudum paum. ; 


: And a conſideration paſt will be a good 
ground to maintain an action 1 a Jubſe- 
_ quent 


2 Blackſt. 
Comm. 445. 


1 Rol Abr. os. 


Cro. Eliz. 252, 
4832 

2 Vent. 253, 
3 Salk. 96. 
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1 Bulſt. 120. 


Dyer 272. Pl. 31. 


Cro. Car. 409. 
2 Cro. 18. 
Cro. Eliz. 42. 


8 
guent promiſe or contract, where the con- 
ſideration is ſtated to have been at the de- 
fendant's ſpecial ſuit and requeſt ; for the pro- 


miſe, though it follows, yet is not naked, but 


| couples itſelf with the ſuit or requeſt before, 


Boſden v. 
| 2 Oro. Ja 


and the merits of the party procured by that 
ſuit or requeſt. As for inſtance, though a 


| promiſe to pay 101. for that W. R. was bail 
for my ſervant is not good; yet a promiſe to 


pay 10/. for that he was bail for him at MY 
requeſt i is * ; 


| Thus where A. requeſted B. to give his 


credit for two ton of wine, amounting to gol. 
for one C. to D. and B. thereupon gave his 
bond of 100. for the payment of that gol. 
and for the non-payment thereof was ſued, 


and enforced to pay 70l.; and, ſhewing this 


to A. he, (A) in conſideration thereof, aſſumed 


to pay the 707. unto B. ſuch a day. It was 
5 objected, on aſſumpſit brought on this promiſe, 


that it was not ſufficient. But the court held | 
. that, becauſe 8 upon B. 's undertaking at A.“ s 


requeſt, had credit given him by D. and that 


B. was damnified by reaſon thereof, which i in 
conſcience A. ought to ſatisfy, the conſidera- 
tion was s ſufficient and not pales... : 


A mere 
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Rs mere © ſtranger to a meritorious act done 
to a third perſon cannot thereupon found an 
aſſumpſit applicable to himſelf: T herefore, 
where one in an aſſumpſit declared that, in 
conſideration one A. would permit the defen- 


dants to ſue another in his (A.'s) name, they 


Bourne v. 
Maſon, et al, 

1 Vent. 6, 
Dutton v. Poole 
Ibid. 318. 


promiſed to pay the plaintiff a ſum due from 


A. to him, that was held no good conſidera- 
tion to ſupport the action; for the plaintiff 
did nothing of trouble to himſelf or benefit to 


the defendant, but was a mere e ſtranger to the 


5 conſideration. 


Rutz where a promiſe was de to the den 3 
= that, i in conſideration he would perform ſuch 


a cure, the father ſhould be paid ſo much and 


his daughter ſo much ; there the nearneſs of 
the relation carried the benefit of the con- 


ſideration to the daughter, and it was held 


that ſhe might maintain an aſſumpſit. 


Where forbearance of ſuit is the conſidera- 
tion of an aſſumpſit or agreement, two things 


muſt be obſerved: Firſt, The forbearance 


muſt be general, or for a particular time cer- 


tain, and not uncertain. And, therefore, where 


the declaration was, that, in conſideration the 
plaintiff would abſtain from proſecuting the 


A "EL defendant 


Broughton, 


Moore Ca. f 
1167. | 
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defendant for a debt, the defendant would pay 


it before ſuch a feaſt ; there, inaſmuch as it was 


to forbear, and neither mentioned whether it 


was a total forbearance, or for a time certain, 


i it was held il 


Lutwitch 
V. Huſſey 7 


Cro. Eliz. 19. 
Philips v. 


Sackford, 


Ibid. 455. 


e ; 
V. Huntoß, 


1 74 


But where the conſideration was for a for- 
bearance for a reaſonable time, it was held 
good; and that the court ought to judge whe- 


ther it was a reaſonable time or not ſo. And, 


| where the declaration ſet forth, that the defend- 
ant was indebted to the plaintiff; and that, in 
conſideration thereof, and that the plaintiff 
would not implead the defendant, the defend- 9 
ant promiſed to deliver the plaintiff fourteen Fs 
quarters of barley : This was held 9 


Sccondly, It muſt bs : Ha a ſuit or ak 

in which the defendant, or the perſon from 
whom the debt or thing is ald to be due, f is 
: _— 


Thus, upon an action on the caſe for a pro- 
miſe, ſetting forth that the defendant's ſon 
died indebted to the plaintiff; and that the 
defendant, being his mother (but not ſtating 
that ſhe was executrix or adminiſtratrix to him, 
or chat ſhe had Ly effects of her ſon's in her 


* hands) 


. 1 35s J 
nands) promiſed, that, if the plaintiff would 
forbear to ſue for his debt, ſhe would pay 
it: This was adjudged to be no conſidera- 


tion; becauſe ſhe was not liable to any ſuit, 
fo that the plaintiff had no OOO * ſuch 
8 forbearance. 


But where a ſurety, haying paid the debt of 3 Salk. 96, 2 


his principal who was dead, told his executor 
that he had paid the money, who thereupon 
promiſed to repay him, if he would forbear till 


ſuch a day: It was adjudged a good conſidera- 


tion; for the executor was bound in equity, 
though n not at law, without a ——— : 


And idle and infigrificine conſiderations, 


* hus, if a man be arreſted upon a void ar- 


reſt, and another, in conſideration of ſetting 
him at liberty, promiſes to pay the debt; ij 
the arreſt be unlawful the conſideration is not 


And where a leſſee promiſed thas. in con- 
Aa 2. ſideration 


. are looked upon as none at all; for, when- 
ever a perſon promiſes without a benefit ariſ- 
ing to the promiſer or loſs to the Promiſce, it 
is conſidered as a void promiſe. 


Randall v. Har arp 
ve Fo Ou oy 


n v. 
Willoughby, 
Hard, 7 3, EE 


comb, Hard. 73. 


14. Bro. tit. 
Debt 36. 


ſideration the leſſor wana forkien to diſtrain 


his corn unſhocked, he would pay his rent 
that was due: : This was adjudged to be no 


conſideration, becauſe ſuch corn was not diſ- 
trainable. 


So where the defendant promiſed that, if 


the plaintiff would accept the defendant for 
his paymaſter, for a debt due to the plaintiff 
by a ſtranger, and would forbear the defen- 


dant fix months, he would pay the debt: 


It was adjudged no conſideration, becauſe the 
plaintiff might ſue the ſtranger notwithſtand- 


55 ing, and ther cfore was at no . 


Latch 142. 
Dyer 272. 3r. 


41 __ 


: it is - fullicient if there be & colour | 


whereon to found a ſuit. In ſuch caſe for- 
bearance is a good conſideration. As in Whit- 

Fo pool s caſe, where an infant bought velvet and 
ſilk and died, and the mercer came to his 


wife, being his executrix, and ſaid, that if ſhe 15 


would not pay him he would ſue her, and the 
7 wife promiſed i in conſideration of forbearance 
to pay him: This was held to be a good 
5 conſideration, upon the ground of the colour i 
5 for a ſuit, foe being executrix 


* 4, 
| d 
2 tate 


Where the FRY given is the conſideration 
8 e Ait 


5 need not be t forth how the debt ac · 


5 crued. 


* 2 Thus, where A bebipht an aſſumpſit againſt 


B. and declared that, whereas B. did owe him 


Woolaſton v. 
Webb, Hob. ip. 


301. in conſideration that A. the 28th day of | 


Auguſt 1610, had given day to B. for pay- 


ment of the ſame money until the 9th of Oc- 


tober following, B. did aſſume to pay it him 


the ſame gth ay; upon an iſſue non-aſſump- 


ft, it was found for A. and it was aſſigned for 


error, that it was not ſhewn for what the de- 
fendant was indebted : But the judgment was 
affirmed ; for, the debt was not in queſtion, as 
il it had been an ordinary indebitatus aſſumꝑſit, 
where the debt itſelf is the only conſideration | 
of the promiſe, for there it muſt appear to the 


court; but, here, it was the day given, that 
was the expreſs conſideration, And though 


it were true that there muſt alſo be a debr, 
yet this was allowed in the promiſe, being ' 


ONS: 


In executory contracts, if the agreement be 
that the one ſhall do an act, and, for the doing 
thereof, the other ſhall pay, Sc. ſo that rhe 


8 tual, and alſo found by implication” in the | 


Thorpe v. 


Thorpe, 1 Vent. 
177, 214+ 
3 Salk. 93. 


eon/ia derations are mutual; the doing of the act 


A EB 18 
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Sid. 


7 Co. 100. £4 


1 Vent. 147. 


1 Saund. 319. 
before the thing can be performed, an action 


1 358 1 


is à condition precedent to the payment, and 


the party who is to pay will not be compelled 


to part with his money, till the thing be per- 


formed for which he is to pay. 


But this rule admits of theſe diverſities. 


Fit, If a day be 3 for the pay- 
ment of the money, and the day is to happen 


may be brought for the money before the 


I bid. Jones . | 
Vida contra. 
Dyer 76. Pl. zo. 
: Roll 414, 425. 
Dyer 30. Pl. 
203. 


thing be done; for, it appears the party relied 


upon his remedy, and did not intend to make 
the performance a condition precedent, 1 5 


Sails. hows & contain day of payment 


is appointed, and that day is to happen ſubſe- 


quent to the performance of the thing to be 
done by the contract; in ſuch caſe perform- 
ance is a condition precedent and muſt be 


averred in an action for the money: For 
every man's bargain ought to be performed 
as he intended it; and when he relies upon 
his remedy, it is but juſt, that he ſhould be 
left to it according to his agreement: But, on 
the contrary, there is no reaſon that a man 


ſhould be forced to truſt where he never 


meant it. And, therefore, if two men ſhould 


| agree 


CCD CCCICC_—_— 


[ 359 ] 
agree o one that the other ſhould have his horſe, 


the other that he would pay ten pounds for 


| him; no action would lie for the money until 


| the horſe were delivered. 


2 But, Thirdly, If caother in conſideration, 
that I promiſe to do ſuch a thing, promiſe to 


1 Vent. 177, 
214. Hob. 83. 


1 Lev. 293. 
do another thing for me, or to pay me money | 


at ſuch a day; here I need not alledge that I 


had performed what I had promiſed, but 1 
may have an action againſt him for his not 


performing his promiſe to me; becauſe the 
- conſideration and foundation of his promiſe to 


me was the promiſe I made to him; it is pro- 
miſe for promiſe ; and that is the conſidera- 


tion and not the performance, and each party 
has a right of action againſt the other for non- 


performance. And it is a general rule, that, 


when the defendant has a remedy for the con- 


federation of a promiſe, that conſideration need 


not be averred to be performed: As if, in con- 


ſideration that A. promiſes to deliver me to 


my uſe a cow, B. promiſes to deliver K. 50 5. | 
Here B. may bring his action without aver- 


ring the delivery of the cow. So if I cove- 


5 H. 7. 1 


nant to marry a man's daughter, and he cove- 
nants to give me a hundred pounds, either 


party may ſue the other without averment of 


A4 . 


Hard. 192. | 


Salk. 27s Hob. 
88. 5 
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performance on his part. Again, If it be mu- 
tually agreed between A. and B. that A. ſhall, 


before Lady-Day following, convey over all 


her eſtate and intereſt in the real eſtate of B. 
deccaſed, to C. and her heirs; and, in con- 
ſideration thereof, C. ſhall, before that time, 
pay to A. 251. and convey unto her and her 
; heirs ſo much of the ſaid real eſtate as ſhall 
amount to 501. per annum, and enter into a 
bond of 2000 J. And B. at the ſame time, in 
conſideration that A. promiſes to perform her 
(4's) part of the agreement, promiſes to per- 
form her (B's) part of the ſame. Here neither 
party, on bringing an aſſumpſit, need aver per- 
formance on her part. For the performance is 
not ſub modo or conditional, but abſolute and 
5 reciprocal by reaſon of the agreement; for, it 
is pot in conſideration that A. ſhould convey 
all her eſtate, Sc. but in conſideration that 
ſhe agrees to do it. And the conſideration 


upon which the action ariſes, is the mutual 


promiſe to Rene the ee 


Mutual roviinifes: muſt be both bag as 


well on the one ſide as the other; and muſt 
be both made at the ſame time, or ele they N 
will be both a patta, N 


A contract 
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A contract or agreement may "bp ſupported 


either by a valuable conſideration: As marriage, 


work done, Sc. or by a good conſideration : 
As, that of blood or natural affection between 


near relations; the ſatisfaction accruing from 


which the law eſteems an equivalent for what- 
ever benefit may move from « one near relation 


to another. 


The a; of Beard and Nuthall furniſhes an 


inſtance of the latter deſcription, There B. 


Beard. v. Ns. 2 
thall, x Ven, | 
437+. 1 


| (whoſe huſband after marriage entered into 
a voluntary bond to ſettle a jointure of a cer- 

tain value on her, and afterwards ſettled land of 
the ſtipulated worth, whereupon the bond was 

delivered up to be cancelled) her huſband 


; being dead and ſhe evicted, filed a bill pray- 


ing that ſhe, there being no creditors, might, 3 
as adminiſtratrix of her huſband, retain out 


of his perſonal eſtate againſt the defen An, 
who claimed a ſhare of the perſonal eſtate 


under the ſtatute of Diftributions, to the value 


of her j jointure. And the court decreed that, 


in regard the wife was now become entitled 

to dower, ſhe ſhould proceed at law for the re- 
covery thereof; and that what the ſame ſhould — 

fall ſhort in value of the jointure, ſhould be 

retained by her out of the perſonal eſtate, 


notwithſtanding 


I Ack. 3. 
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notwithſtanding her bond was after marriage, 
and voluntary, and delivered up to be can- 


celled: For the delivery up of the bond could 


no way. bind her intereſt, 


__ Various her conſiderations may be made 

the foundation of a contract or agreement, 
according to the reſpective objects thoſe who 
contract have in view: Therefore if an agree- 
ment be made to ſave the honor and repu- 
tation of a family, a court of equity, willing 

to lay hold of any juſt ground to uphold it, 
will conſider the eſtabliſhment of the peace of 
a ne as a x good conſideration, 


Thus i in the caſe of Stapilion againſt Stapit- ; 
ton, the point in which, material to our preſent 
- purpoſe, aroſe on an agreement entered into 
by a father and his ſons (he having two, the 
eldeſt of whom was by the ſame mother, but 
legitimate, being born out of wedlock ; » an 
that fact at the time of the agreement a 
known to the ſons or to any other perſon, the 
father and mother having long lived together 
as huſband and wife, and being actually ſo 
when it was entered into) the conſideration. 
whereof was ſtated to have been for ſettling 


and 


4 


Es 


and perpetuating all the manors, Sc. in the 
name and blood of the Stapiltons; for making 
proviſion for his two ſong, Ge. and for pre- 


venting diſputes and controverſies that might 


_ poſſibly ariſe between them, or any other per- 


ſons claiming an intereſt in all or any of the 
eſtates therein- mentioned; for barring all eſtates 
tail, and for anſwering all and every the pur- 


* 


So where a covenant for ſettling lands, en- 


tered into by the uncle in favor of his nephew, 
who had diſobliged his father by marriage, 
was recited to have been made with an intent 

to reconcile the nephew and his father, and 

= for natural affection : This was held to be a 

| good conſideration for the agreement. 


And, in the caſe ol cam verſus Cann, 
Lord Macclesfield, we have ſeen, was of opi- 
nion, 


gainſt ; 


| Poſe and purpoſes of the parties thereto, and 
for and in conſideration of the ſum of 55. 
It was held by Lord Hardwicke, in a diſ- 
pute between the eldeſt and the youngeſt ſon, 
that the circumſtances recited in the agree- 
ment were a proper conſideration for it, and 
| he decreed a ſpecific execution of 1 it a 

the legitimate ſon, oY 


BE 
Winman v. 
Roper, 1 Chan, 
Rep. wk 5 


cann v. 3 
cited 1 Atk. 10, 


Et ſu pra, et vide, 


Gilmore v. Bat- 
tiſon, 1 Vern. 4. 
8. C.-2 Vento - 
353. Et vide, 
2 2 Veze 284. 
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| nion, that the compromiſe of a doubtful tight | 


b 


was a ſufficient conſideration. for, and lounda- | 
tion of an agreement. 


And the common ls 3 in Gs caſes, con- 


ſiders the entruſting a thing with another, and 
-- his undertaking reſpecting it, as a conſidera- 
tion in itſelf for his faithful diſcharge. of the 

truſt; and, therefore, though an action will 

not lie for not doing a thing, where there is 


no conſideration to uphold a contract to do 


it; yet, where there is a delivery of goods and 
; chattels to a perſon, who undertakes to carry 
them, or do ſomething about them gratis, 
without any reward oa. ſuch his work and 
carriage, an action will lie on this bailment, 
if there be a neglect in the management by 


which the goods are ſpoiled. The obligation 


in this caſe ariſes ex mandato, and is called in 


| Bratton, lib. 3+ 
10% 

Vid. ſupra, 2540 
2 3. tit. 27. 


Bracton, Mandatum. Vinnius, in his commen- 
tary on Juſtinian, defines mandatum to be con- 
tractus quo aliquid gratuito gerendum committitun 


el accipilur. This undertaking, we have ſcen, | 
obliges the undertaker to a diligent manage- 
ment. | Bratton ſ. ays, contrabitur etiam obli- 
gatio non ſolum ſcripto et verbis, ſed et conſenſu, 
 ficut in contrattibus bong fidei ; ut in emptioni- 


pus, 


| 15 365 1 


bus, venditionibus, Laurens, conductionibus, 


et e. FLY 


This diltinction! is clearly talen in 11 H. 4. 
©-"$ where an action was brought againſt a 


VidergH. 6. 49. | 


Bro. tit. ac ſur 


le Ca. 24. 8K. 
carpenter for that he had undertaken to build 


dhe plaintiff a houſe within ſuch a time, and 
had not done it; and it was adjudged the 


"_ | 


action would not lie, there being no con- 


ſideration. But there the queſtion is put to 


the court; what if he had built the houſe 
| unſkilfully ? ? Andi it was agreed, that in ſuch 


: caſe the action would have lain. | 


80 on an a&tion on the caſe declaring that, 


whereas L. (being obliged to J. S. in 40/. 


| for the payment of 201. and the bond being 


Wheatly v. 


Lowe, Cro. 


Ja. 66. 


forfeited) delivered 10/. to M. to the intent 


that he ſhould pay it to J. S. in part of pay: 
ment without delay; in conſideration whereof 
NM. aſſumed, Sc. It was aſſigned for breach 


that M. had not paid the money, where- 


upon J. S. had ſued L. for the debt, and 


on non aſſumpſit pleaded, there was a 
verdict for the plaintiff. And it was mov- 


ed in arreſt of judgment, that here was 


not any conſideration ; ; becauſe it was not 
| alledged 


= . 
; 
[ 
: 


i 
{ 
4 
f. 
| 
3 
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alledged that he delivered it to M. at his re- 


queſt; and the acceptance of it to deliver to 


Coggs v. Bar- 
nard, L. Raym. 


909. 8. E. 
Comyns 133. 
Salk. 26. 3 Salk. 


another without delay, could not be any bene- 


fit to M. to charge him with this promiſe. 


Sed non allocatur; for being that he accepted 
this money to deliver it, it was a good conſider- 
ation to charge him. And judgment for the 
Plaintiff, which was affirmed on writ of error, 


This point was finally ſettled by Holt and 
all the Judges in the celebrated caſe of Coggs 
and Barnard; which aroſe upon an action upon 


the caſe, wherein the plaintiff declared, that, 
whereas the defendant aſſumed ſafely and ſe- 


curely to take up ſeveral hogſheads of brandy 


then in a certain cellar in D. and ſafely and 
ſecurely to lay them down again in a certain 


bother cellar 1 in W. the ſaid defendant, and his 
8 ſervants and agents ſo negligently and im- 


providently put them down again into the 
ſaid other cellar, that, for want of care in the 
defendant, his ſervants and agents, one of the 


5 caſks was ſtaved, and a great quantity of brandy 
was ſpilt; a motion was made in arreſt of 
judgment, becauſe it was not alledged, in the 


: declaration, that the defendant * was a common | 


: porter, nor averred that he had any thing for 


his pains. And as to the objection, that there 


"8 
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was no conſideration to ground the promiſe 


upon, and that the undertaking was nudum 
padtum, Holt, Chief Juſtice, and the reſt of the 


court anſwered, that the owner's truſting the 


bailee with the goods, was a ſufficient con- 


ſideration to oblige him to a careful manage- 


ment. Indeed if the agreement had been exe- 


cutory, to carry theſe brandies from one place 
to another ſuch a day, the defendant had not 
been bound to carry them; but this was a 
different caſe ; for aſſumpſit did not only ſig- 


nify a future agreement, but, in ſuch a caſe as 


this, it ſignified an actual entry upon the thing, 


and taking the truſt upon himſelf, And if a 


man will do that, and miſcarries in the per- 


| formance of his truſt by reaſon of groſs neg- 


lect, an action will lie againſt him for that, 


=: though nobody could have compelled him : 


do the thing. 


8 held the fan nci le that, ; 
It i upon t e pri: p 8 8 2 


fol. 212. 


if I promiſe another to keep him certain 
goods ſafely to ſuch a time, and, after I refuſe 


Dr. and ak, 7 


29 Aſſ. 28. 


Owen 11. 
to take them, there lies no action againſt me 


for it. But if I take them, and they be after- 8 
wards loſt or impaired through my negligent 


5 keeping, there an action lies. 


* 
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1 Vez. 450. 


Supra, 
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It is not Kettle that, i in contracts or agree- 


ments, the conſideration ſhould be expreſſed ; 


it being ſufficient if it can be collected out of : 


them from circumſtances ; and, therefore, al- 
though, in Lord Baltimore's caſe, which aroſe 


on an agreement concerning the boundaries of 


two provinces in America, nothing valuable 
was given on the face of the articles as a 
conſideration; yet, Lord Hardwicke held, that 
the ſettling boundaries, and peace and quiet, 


was a mutual conſideration on both ſides; 


and would, in all caſes, make a conſideration 
to ſupport a ſuit in the court of Chancery for 
3 of a an agreement for the fertling 


Vide 1 Leon 


5 170. Moore 


e 
Cro. Ja. 819. | 


Pl. 14. Dyer 


91. d. in note. . . 8 , 
Sons gainee in pleading will not be obliged to aver 


| Andiit is faid that, if a man bargain and 


fell his land by deed indented and inrolled 


without expreſſing any conſideration, the bar- 


payment of money, becauſe it is neceſſarily 
implied; and a diſtinction is there taken be- 


tween caſes where any other conſideration than 


money, and where no conſideration whatever 
is exprelied. | Sed „ ER 


Vide Bedell's . 
Cale, 7 1 | 


But, if an expres conſideration appear upon 


the 
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the face of a contract or agreement, the better 


opinion ſeems to be, that, if it be inſufficient 
to ſupport the contract, no other can be im- 
plied. 


And Lord Macclesfield, in the caſe of Ed. 


dards and Lady Warwick, ſaid, that he took 
it to be clear, that if one voluntarily, and 


without conſideration, covenanted to lay out 
money in a purchafe of land to be ſettled on 
him and his heirs; a court of equity would 
compel the execution of ſuch a contract, 


though merely voluntary: Becauſe in all 
caſes, where it is a meaſuring caſt between 
an executor and an heir at law, the latter, in 
equity, will have the preference, | 15 


Edwards v. 
Lady Warwick, 


2 P. Will. 176. 


Quere, Tf the 


intent in favor 
of the heir be 


not a ſufficient 


conſideration to : 
ſupport the _ 


: venant 3 


N 


Fi | | tract. And ſince theſe ſigns may ſometimes | 
" taken in different ſenſes, it is neceſſary 
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Pk the Interpretation of Con⸗ 
trans and Agreements, 6c. 


„ \ONSTRUCTION is the drawing an 2 


the intent of an inſtrument from given cir- 


cumſtances upon principles, deduced from 
men's general — conduct, and actions. : 


It Nas been already obſerved, that: in alt 
contracts and agreements, the parties ſtipu- 
lating muſt reſpectively aſfent to that which 
is concluded upon between them, and that 
ſuch conſent muſt be made evident to third 
perſons by certain ſigns, expreſſing the inten- 
tions of the parties, and heads of the con- 


there ſhould be ſome rule to find out that 
which is true and genuine. If, then, we re- 
flect upon the object for which contracts and 
agreements are entered into, we ſhall find, 
that it is to raiſe an obligation concerning 
_ that which is intended to be accompliſhed, 


inference, by the aid of reaſon, as to 


when 
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when the parties engage in ſuch contract or 


agreement; for that a contract or agreement, in 


whatever terms it may be expreſſed, cannot 


be carried beyond the intent of the parties at 


the time of entering into it, is clear from the 


nature of its conſtitution; one eſſential ingre- 
dient being, « that it is e into freely, 
of the parties own accor 


. Therefore, if a man grant by his deed, Co. Lit. 146, 
8 145. 
: that if J. S. be not yearly paid the ſum of 
105. then he may diſtrain for it in his manor 
ol Dale; this i is, by inference of law, a good 
rent- charge out of the manor : Becauſe he has 
given the grantee a power to diſtrain, if ſuch _ 
a yearly ſum be not paid him, and the manor 
being thereby charged with the diſtreſs, is, 
conſequently, charged with the rent for which 
the diſtreſs is given. But no writ of annuity | 
lies for it, becauſe there is no grant of the 
bent * the — and; 


Zo, ir a rent be granted to * with a 2 Ron Abr. 425 
7; in the grant that if the rent be behind, 
a ſtranger ſhall diſtrain for it for the uſe of 

| the grantee ; this, in conſtruction of law, is 

a good rent-charge in A. and a diſtreſs, 
limited to a ſtranger for his benefit, is, in 


"BY #: Dn. 


| Salk. 154. Pl. 2. 


ide 1 Vern, 


341+ Pre, Chan. 
252. 


1 
effect, making the ſtranger the grantee's ſer- 
| vant for this purpoſe; and what a man may 
do by one ſervant, he may do by himſelf or 
any other. = 


T he court of Chanciry proceeds upon | 
the ſame principle, when it holds, that if a 


term be raiſed for a particular purpoſe, in 
purſuance of marriage articles, it ſhall, when 


that purpoſe is anſwered, fall again into the 


Inheritance, and ſhall not be aſſets to pay any 


debts, but what affe& the inheritance: As 
bond debts, and debts of a ſuperior nature, 


and not limple contract debts. 


But a contract ſhall be carried in equity 5 


to the full extent intended, if, by any con- 
ſtruction, the words can be made to effect 1 it. 


Thus, if there be a _ 3 
out of the profits of an eſtate, it implies, in 


equity, a ſale, if the ſum cannot be raiſed 
f conveniently within the time limited; for the 
intent is, chat che money ſhall be raiſed. 


The intent of the parties to a contract or 


agreement, is to be gathered from external 


ſigns and actions; for whatever difference 
| 3 there 
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there may be between a man's internal ſenti- 
ments and external expreſſion, he muſt, in 


his ordinary tranſactions with mankind, be 


concluded to uſe ſigns according to their 
common acceptation': For there could be no 


fuch thing as an obligation, if a man might 
affix what interpretation he pleaſed to his 


ſigns, and pretend that he meant to uſe them 


different from their received ſignification. 


Therefore he, in whoſe favor an obligation is 
incurred, has a right to compel him, from 


whom it is due, to perform it in that ſenſe, 


which the ordinary interpretation of the figns 


5 made uſe of PE þ 


'T The figns of the intentions of men are of . 


5 too forts 5 namely, Words and Actions. TO 


As to - words. The 1 A 
be, that, unleſs there be the moſt deciſive 


Plow. 169, 


reaſons which lead us to conjecture the in- 


tent was otherwiſe, they are to be under- 


ſtood in their proper and moſt known ſignifi- . 


cation. Not the grammatical one, which re- 


gards the etymology and original of them, 
but that which is vulgar and moſt in uſe; for 
uſe is the Judge, che law, and the rule of 2 


heck, 


Mya 


-- 


| Plowd. 86. Bro. 
Contract. 4. 
47 H. 3. 27 b. 
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Thus, if a man agree with B. for twenty bar- 
rels of ale, he ſhall not have the barrels after 


the ale is ſpent. So if one covenant with an- 


other, that if that other come to his houſe 


he will give him a cup of wine, the cove- 


nantee ſhall have the wine, but not the cup. 
55 But if the bargain were for firkins of wine, 


: | 27 H. 8. 19. | | 


or for a hogſhead of wine, then the vendee 


ſhall have the firkins or the hogſhead. 


So words uſed in the preſent teaſe ſhall be 


taken for the future, where according to their 
| ordinary import they are ſo meant: As if a 


man leaſe a houſe for years, upon oondition 


that if his wife, being @ widow, will inhabit ; 


15, 17 a. 


I Chan, Rep. 
525 * | 


it, the term ſhall ceaſe ; this ſhall be taken at 


after his death for a future time. 


. the words edi et 8 in a deed of 


5 - feoffinent, ſhall be taken for the preſent time, 


and * they are in the e tenſe, 


gy 1a age in general words (unleſs it 


be in a particular caſe, as of a guardian in ſoc- 9 8 
cage) ſhall be conſtrued and taken to mean 1 55 


ar one years, 


_ Hopehill v. 
Searle, Cro. 


And where a leaſe was ade for offoginta et : 
terdecem 


197 J 


terdecem annos, the queſtion being, whether 


terdecem annos ſhould ſignify thirty, or thir- 


teen years; it was contended, that it ſhould 


be expounded for thirty years, becauſe it 


| ſhould be taken moſt ſtrong againſt the leſ- 


for: But the court held unanimouſly, that 
it ſhould be taken according to the common 


parlance, for thirteen years; for terdecem and 
tres- decem, were all one, and fo writ euphoniæ 


gratia; and it being one entire word, it could 7 


not be otherwiſe taken, 


80 a leaſe for twelve months, is only for 


2 Black. Com. 


141. 6 Rep. 61. 
forty- eight weeks; becauſe a month, in lw. 


is a lunar month, or twenty-eight days, un- 


leſs otherwiſe expreſſed. But if a leaſe be 
for a twelvemonth, in the ſingular number, 


it is good for the whole year; it being ge- 
nerally underſtood, that by the ſpace of time 


ſo called, in the ſingular number, viz. © 4 


tuelvemontb, the whole year is meant. 


| Again; if a man grant one hundred acres 


in ſuch a field, and ſixty in ſuch a field, and 
twenty acres of meadow in ſuch a meadow, 


in which fields or meadows the acres are 


. known by eſtimation ; ; the acres ſhall be taken 


Poph. 35. 


as they are /o known, be they more or leſs 
B b4 than 


| Sheph. Epit. 
. 
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than ſtatute ; for they paſs as they are known, 


and not according to the meaſure of the 
ſtatute. But if I have a cloſe, containing by 


© eſtimation in the aggregate twenty acres, and 
which, by the ſtatute, is not eighteen acres, 
and I grant ten of theſe acres, the grantee 
| ſhall have them according to the meaſure of 

the ſtatute ; becauſe the acres of ſuch a cloſe 
are not known by eſtimation by parcels, or 
by metes and bounds, though the cloſe be ons 


mated in the aggregate. 5 


And where words uſed in a contract, ex- 


: ende of quantity, or the like, have dif. 
ferent ſignifications i in different places; they 
will take effect as they are underſtood where 
they are ſpoken. | 1 


Thus, if one (ell todds, or pounds, buſhels, 


yards, elle, or perches of any thing, they will 
| be accounted, meaſured, and e accord- 
ing to the cuſtom of the country or place 
where they are, and not according to ſtatute 
meaſure, or the cuſtom of any other country. 


But, when words are equivocal, or ſen- 
tences are ambiguous, and capable of ſeveral _ 


Lgnifications, conjectures are neceſſarily re- 


= 


ſorted 


I 


ſorted to, in order to diſcover the true mean- 


ing of the parties. And ſuch conjectures 


may be made from three ſources: The ſub- 


ject, che — and the circumſtances. 


Firſt; it is a rule, that words are to be 


_ underſtood according to the ſubject of them, 


which is thus expreſſed by the civilians: 
Jerba generalia reſtringuntur, ad habilitatem 
Poms; vel ad Or rei. 


| Therefore, if a man grant to another com- 


14 AC. Pl. 21. 


mon within the metes and bounds of the 
village of Dale, and part of the vill is his 
in ſeveralty, and part his waſte and common; : 
the grantee ſhall not have common in That 


which i 1s his | in 1 ſeveralty,. 


© if I grant a man common out of all 
my manor, he may not, by virtue thereof, 


„ 6. 35. 
Fit zh. Com- . 
Mon. 0. 12 H. &. : | 


5 


have common for any beaſts but ſuch as are 
commonable, nor take it in my garden, or 


any ſuch place, but only in commonable 


places. And if I grant one common for ten 


beaſts yearly for three years, and he do not 


take his common the firſt two years, he ſhall 


not Put on thirty beaſts, and take all the third 
Near. Upon the ſame panciple,. if a man 
| Gan 75 


5 Penn v. Glover, 
Cro, Eliz. 421, 
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grant another common for all manner of 5 


beaſts without number, the grantee may not 
take this, with ſo many beaſts, as to leave the 


grantor no paſture for his cattle, 


S8o0o, if 1 grant a man all my trees growing 
upon my lands in D. it ſhall not extend to 
apple- trees, or other fruit trees growing in 
my gardens and orchards, if there be * 


other trees upon: my uns, 


"Again, where there was a proviſo in a 
leaſe of a manor, wherein were divers copy- 
holds, « that the leſſee ſhould not moleſt, vex, 
or put out any copyholder paying his duties 
and ſervices ſub pena foriefatture, and the 
leſſee entered upon a copyholder in a cow- 


houſe, parcel of the premiſſes, and beat him; 


this was held not to be any breach of the 
condition: For it is to be intended of ſuch a 
moleſtation as ſhould be an expulſion or mo- 
leſtation concerning his copyhold tenement, 
and there is not any breach by a tort done to 
his perſon, or in diſturbing him in any other 


lands, unleſs they were his copyhold tene 
5 ments within the manor. . 


46 H. 8. 2. 2 
H. 6. fol. 3b. 


_ if a man 8 warrant land for 


7 2 | | years, 


iP 


iP 


_—_— 
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years, which is but a covenant, he will not 


thereby be bound to defend againſt tortious 


entries. 


Again, where, on an aſſumpſit that A. 
ſnould enjoy ſuch lands, according to his 


leaſe, without the let, interruption, or in- 


cumbrance of any perſon; it was ſhewn in 
fact, that this land was extended for debt due 
to the king by proceſs out of the Exchequer, 
and fo incumbered : After verdict, it was 
moved, in arreſt of judgment, that this was 


not a good breach aſſigned; for it was not 


ſhewn for whoſe debt, nor where, nor by 
whom it was due, and it might be that it 
was for the plaintiff's own debt. And it was 
adjudged for the defendant, for to eſtabliſh a 


Brocking vs 


Cham. Cro. Ja. . 


425, 10. et vido 


Foſter et al, v. 
Mapes. Oro. ee 


Eliz. 2124 213» 


breach of the covenant, the plaintiff muſt ſhew 


A lawful incumbrance, 


So, whos ; a man was s bound by c covenant in Nokes's caſo, | 


8 4 Rep. 80. et 
law, that his leſſee ſhould enjoy his term, and vid: Hamondy, 


the leſſor gave bond for the performance of 
covenants; and on an action of debt brought dene 107 
upon the bond, the breach aſſigned was, that 
a ſtranger had recovered the land leaſed in an 
ſſecrione firme, and had execution: It was 
held that, although this eviction was by courſe 
_ 3 


Do, Cro. Car. 
$ et Cowper Ve 


ollard, W. 


* 91 * 
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of law, yet, as an elder and ſufficient titlo 
vas not alledged upon which the recovery 
was had, it was no breach of covenant. | 


And, « to give effect to the intent,“ the 


conſtruction of a contract, as to the manner 


of its operation, will vary according to acci- 


dental circumftances, affecting the ſtate of the 


fubje&t contracted about after the contract 


entered into, and before its completion. 


Co. Litt. 147 b. 


Thus, if A. bargain and ſell land to B. 


by indenture, and, before enrolment, they 
both join in a grant of a rent- charge to C. 
this, after the enrolment, will be conſtrued 


i the grant of B. and the confirmation of A. - 
| Becauſe, when the bargain and fale is en- 


rolled, it has the effect of a deed enrolled 
ſrom the making thereof, and therefore it 
muſt be the grant of B. who had the land at 


| the time of the grant made. But, if the 
| deed never be enrolled, then it ſhall be con- 


ſtrued the grant of A. and confirmation of 


B. becauſe the land never paſſed from A. 


the deed being ineffectual and void without 


: enrolment. 


1 Rep. 77 a 
6 Rep. 15 a. Co 
Litt. 302, a. b. 


IF ut res magis valeat quam pereat, the 
conſtruction | 


1 1 
eonſtruction of the ſame kind of contract, ay 
to the manner of its operation, will vary in 
different caſes, according to the manner in 
which it is carried into effect: Ex gratia. If 


tenant for life, and he in the remainder or re- 


verſion in fee, join in a feoffment by deed, it 
is held, on conſtruction, that the livery of the 
| freehold moved from the tenant for life, and the 
inheritance from him in the reverſion or re- 
mainder, from each according to his eſtate. 
But if a feoffment be made by parol, then 
it is the ſurrender of the tenant for life, and 
the feoffment of him in remainder ; . other- | 
wiſe, nothing would | paſs by parol 


And where the b Wurd, in the ſame con- 
tract or agreement, are applicable to ſubjects 
of different natures, a different conſtruction 
may be put upon them according to the na- 
ture of each ſubject, and to anſwer the intent. 


As if a limitation of freehold and leaſchold, 
or copyhold and leaſchold, were compriſed 
Jointly in the ſame form of words. In ſuch 
_ caſe there could be no reaſon why a court 
' ſhould not conſtrue the limitation, although | 


contained in articles or an agreement, $6" ah 


ently according to its application to the one 
ſubject 
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1 p. Will. 663. ſubject or the * as was done in the caſes 
Ca. T. Te 


3ZJ. of Forth and Chapman, and Glenorchy and Boſ- 

2 vez. 323. Lille, in the conſtruction of deviſes. And of 
| this opinion was Lord Hardwicke in | the caſe | 
1 ol Exel and Wallace, 


— —ä—ñ—6j — ay 


Secondly, The effe& and the conſequence 
that will follow, from accepting words in their 

ordinary import, frequently leads us to a ne- 
ceſſary concluſion, that the genuine meaning 
of the perſon uſing them, is different from 

; their common acceptation ; as where words, 
| ij, taken according to their ordinary ſenſe, will 
3 render a contract ineffective and frivolous. In 
| . ſuch caſe we may a little deviate from their 
| received ſenſe to prevent this inconvenience ; 


for verba aliguid operari debent, el cum v eff au . 
unt accipienla. | 


_—— — —— —[ͤ—-—— — 


3 Leon. 211. Thus if a leaſe be to A. for life, centering 
e rent at Michaelmas, and after his death to his 
executor until Michaelmas ; the executor, not- 
withſtanding the word until, is, in its general 
ſenſe, excluſive, ſhall have it for the whole day 


of Michaelmas ; ; becauſe. otherwiſe no rent 
| 3 would be due. . 


ve s Maxims, So if an annuity be granted pro confilio im- 
| "0" 


| | 8 endende: 3 


—U— 2 — ᷓ—ᷣ—ᷓ— ——— k— 
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pendendo ; or a feoffment for inſtructing a ſon, 

or for paying of a ſum of money; theſe 

amount to a condition, without conditional 

words; becauſe otherwiſe the party would be „ 
without N e 


So if A. ſell to B. the fourth * part of his Bacon's Max. 
manor of Dale, and ſay not in how many 2 Quzre,Should 
parts to be divided, this ſhall be conſtrued GC oar pate. | 
W four parts in five; but it ſhall not be in- 
| i tended four parts of four parts, or the whole of 
four quarters ; becauſe that would render the 


words idle and of none effect. | 


1 pon the ſane principle, © Viz. that the - Vide EY 
1 J ' jeft intended by the parties would fail of ect, 
iliect to any other conſtruction, the court of 
3 A Chancery interpoſes to carry marriage articles 
A | into execution by way of ſtrict ſettlement, not- 
We withſtanding the articles themſelves are nor 
. | penned in that manner: For the great and 
immediate object of ſuch agreements, and 
Ws conſequently the principal intention of the 
parties is, to make ſuch a ſettlement as will 
contain an effectual proviſion for the iſſue, 
3 4 which end will not be anſwered by a ſertle- | 
ment that purſues the language of the agree- 
4 Nr; becauſe the effect and conſequence of 
Ny ſuch 


| ſuch a ſettlement, would be to leave FU ſve. 
at the merey of the anceſtor, who would hare 


Stokes v. Stokes, 
x Lev. 272. 


7 


1 


er to bar them by fine or recovery. 


And where, 1 debt on an obligation, the 
Ha defendant pleaded a releaſe z and therein it was 
recited, © that whereas J. S. had arreſted the 
defendant in the name of the plaintiff without 
his knowledge, he thereby releaſed to the de- 

| fendant all demands on his own account.” And 
it appeared that the obligation was taken by 
J. S. in the name of the plaintiff, in truſt for 


the children of J. S. and thereupon F; 8. 


cauſed the defendant to be arreſted in the 
name of the plaintiff, upon which the releaſe 
was given: It was adjudged that the obliga- 
tion was not releaſed thereby, becauſe although 
it was taken in the name of the plaintiff, it 
was not on account of the plaintiff, but on 
account of the children of J. S. And the 
words © upon his own account“ were put in to 
ſome purpoſe, and they could be for no pur- 
poſe, but to diſtinguiſh the demands that he 
had in his own right, from what he had 1 in the 
; right c of, c or in truſt for others, 85 


Thindly,. The. ice be clrcumfancee- at- 
tending a tranſaction, may be called i in aid to 


explain . 


{$85 1 


explain the nature of dealings between parties, 
where, otherwiſe, an ambiguity hangs over 
them. 


Thus if two men ſhould bargain for wheat, 
without mentioning the quantity or ſort, it 
would be an imperfe& bargain. But if by 
their former dealings it appeared, that ſuch a 
ſort and ſuch a quantity was thought of and 
deſigned, it would be as good as if it had been 

actually . | 


9 ts a man grant A. B. an annuity of 40% 41 Eg. 6. 19. 
a year pro confilio impenſo et impendendo; * 
A. B. be a phyſician, it ſhall be underſtood of 
his counſel in phyſic; and if he be a anger, 
of his counſel i in law, 1 


Again, If I let a tenement to J. S. near by Bacon's Max, | 
my dwelling- houſe in a borough, provided 
that he ſhall not erect or uſe any ſhop in the 
| ſame without my licence; and afterwards 1 
. licence him to erect a ſhop, and J. S. is then 
a miller; he ſhall not by virtue of theſe words 
erect a Joiner" 8 ſhop. 


Upon this e hs court - of: King's Cook. Booth, | 


: Bench decided the caſe of Cook and Booth, | per 9 
: C " WY hat 
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That caſe aroſe upon a covenant in a leaſe 


for three lives, © that if the leſſee, his heirs 


and aſſigns, ſhould be minded, at the deceaſe 


of the ſaid A. B. and C. or any of them, to 
| ſurrender that leaſe and take a new leaſe of 
the ſaid premiſſes, and thereby add one new 
life to the then two in being in lieu of the 


life ſo dying, that then the leſſor, his heirs, 


Sr. upon requeſt, on ſuch ſurrender of the 

| leaſe then in being and upon payment, Cc. 

to the leſſor and his heirs, &c. for every 
life ſo to be added in lieu of the life of 

every of them ſo dying, and at the proper 
| coſts of the leſſee, without demanding any 
further fine for the ſame, ſhould and would 
grant and execute unto the leſſee, his heirs, 
Sc. a new leaſe for the lives of the two per- 


ſons named in the former leaſe as ſhould be 


then living, and of ſuch other perſon as the 
leſſee, his heirs, or aſſigns, ſhould nominate 

and appoint, in lieu of the perſon named in 
the preceding leaſe, as the ſame ſhould re- 
ſpectively happen to die, under the before 
mentioned annval rent, and the ſame cove- 
nants therein contained.” There had been 
ſucceſſive renewals of this leaſe, containing 
the fame clauſe of renewal. At length the 


leflee died. And afterwards a new leaſe was 
tendered 
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' tendered to the heir of the leſſor, who refuſed. 


to execute it, becauſe it contained a covenant 
for renewal on the death of D. and E. who 


were not any of the lives named in the ori- 


ginal leaſe. And one queſtion was, whether 


the heir of the leſſor was bound to add any 


covenant for renewal after the death of the 
ſurviving nominee, or, in other words, whe- 
ther this were a covenant for a perpetual re- 


newal. And Lord Mansfield, Willes, and A 


hurſt, were of opinion that, there having been 
four or five renewals, the leſſors themſelves had 
put the conſtruction upon the covenant ; for 


in all of them the covenant for renewal had | 


been uniformly repeated. 


In ſome caſes the ordinary i import of words 
may be reſtrained, 5 


Vide inf, | 


Firſt, Where there is an original defect! in : 


the will of the ſpeaker, fo that it is not co- 
extenſive with his words. 


5 And; W there is ſome colla- 
teral accident inconſiſtent with the ſpeaker's ; 


delign. 


 Vnde the firſt of 6 diltinctions, we may 
C 2 compriſe 


- compriſe all caſes where there is good reaſon to 


conclude, that the perſon who ſpoke was aware 
of certain things, and yet did not intend to 


include them in the general terms he uſed; 


5 3 Mod. 278. 


though he did not expreſsly except them, be- 
_ cauſe he ſuppoſed ſuch an exception clear 1 in 


itſelf. 


Thus if a man have goods of his teſtator's, 


and alſo other goods in his own right, and 


grant © omnia bona ſua;” the goods that he 


has as executor do not paſs. For though 
they are bona ſua, in reſpect of the poſſeſſion 
that he has of them, yet they are not ſo ſtrictly 
ſpeaking. A man may, therefore, naturally 
conclude, that when he is uſing words appli- 


| cable to things which he has f in his own right, 


; Dodbſ, on 


v. Crew, 


Cro. Eliz 705. 


he muſt be taken as meaning to except out of 


them things which he has as executor, although 
his terms being general, might, in 1 ſome ſenſe, 


be applicable te to FO: 


So if the tion of a N be, he A. | 


ſhall not hurt, endanger, or moleſt B. in his : 
lands or goods upon any account: It ſhall be 
intended of a tortious moleſtation; but not to 
reſtrain A. from purſuing the obligee for fe- ä 


lony, or upon any other juſt cauſe. 
Upon 


[ 39 J 
Upon the ſame principle it is held, that the 
lord by confirming the eftate of his tenant, 


does not paſs his right to the ſcigniory, al- 


though the word © eſtate be ſufficiently ope- 
rative to include it : Becauſe the confirmation 
or aſſent to the eſtate, in a reaſonable con- 
ſtruction of it according, to the ſubject, cannot 


Co. Lite ſac, 
535. 6 * 7. 


be interpreted to paſs a diſtinct right in the 


lord ſeparate from the eſtate in the tenant; 


ſince his words take effect and have a full 
operation, without concluding, from his aſſent 


do one eſtate, that he has * with the | 
: other. bf, 


covered, either, from the circumſtance that an 
abſurdity would evidently follow ſuch con- 


ſtruction, or from a defect of matter contract- 
ed about. 


The principle in the firſt inſtance is, that 


no man is to be ſuppoſed to intend that which . 


4 is abſurd. 


Therefore if a man covenant that another 


| ſhall have, occupy, and enjoy certain lands 
for ſeven years; an eje <&menc by a ſtranger 
will be no breach of this covenant; and one 
C043: reaſon 


Tiſdale v. Ef- 


1 — 


— — 
— FT 
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| reaſon is, betauſe the law will never * 


that a man will be ſo abſurd as to covenant: 
againſt the wrongful acts of ſtrangers, except 


| he covenant expreſsly to that purpoſe. 


Ero. Eliz. 213. 


Ibid, 


So if the covenant be to ſave harmleſs 
againſt all perſons, it will be underſtood againſt 


a lawful entry or eviction, 


But if it were to ſave harmleſs againſt a 


perſon certain, the covenantor ought to de- 


fend the covenantee againſt the entry of that 


perſon, be it by right or wrong; for the cove- 
nantee is damnified if he be diſturbed, though 
by wrong , and the covenant ſhall (where it 


does not Wen an abſurdity, as would be 


the caſe were a man to covenant againſt the 


unlawful acts of all the world) be taken moſt 


favorably for the covenantee, 


22 The principle in the ſecond inſtance. is, that 


the matter in hand is always preſumed to be 


in the mind and thoughts of the ſpeaker, though 


his words ſeem to admit a larger ſenſe: And, 


therefore, the generality of the words uſed, 


5 ſhall be reſtrained * the ene occaſion. 


K night V. Cole, 
cited 1 Eq. Ca. 


Thus where A. had a judgment of bool, 3 


againſt 
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againſt B.—B. gave A. a legacy of 51. and Abr. 170. Pl, 4. 


note a. 1 Le. 


died. A. on receipt of this 51. gave the exe- 


101. 


cutor of B. a releaſe in this manner: I acknow- - 


| ledge to have received of C. 51. left me as a 


legacy by B. and do releaſe to him all demands 


which I, againſt him as executor of B. can 
have, for any matter whatſoever : It was ad- 


| judged, that the generality of the words, all 


demands, ſhould be reſtrained by the particular 
occaſion mentioned in the former part there- 
of, viz. the receipt of the 5/7. legacy, and 
' ſhould not be a diſcharge of the judgment. 


So if a man by indenture let a houſe for 
years, and the leſſee covenant to repair it 
well from time to time during the term; and 


Hincock v. 
Fi 1d, __ 5 
Jam. 17%. 

E: vide om 
v. Hanſon, 


| infr A. 


at the end of the term to leave the ſame well 


repaired to the leſſor; and a breach be aſſign- 
ed, for that he did not leave it well repaired 
at the end of the term. And the leſſee plead 


that the leſſor, within three days after the 


5 date of the indenture, releaſed all debts, du- 


ties, and demands; and the truth be that the 
leſſor had recovered ſix pounds damages and 


coſts againſt the leſſee, and made an acquittance 


upon the receipt thereof, with a general re- 
Leaſe of all actions, duties, and demands. This 5 
releaſe will not be any bar, although it be 


Cel. O 


bc af . 
ha. andy 
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Henn v. Han- 
ſon, 1 Lev. 99. 


S. C. 1 Sed. 141. 


Et vide Cro. 
Eliz. nate | 


Vide 8 Rep. 
153. d. CO. 
Tit, 291. b. 


HFetley 158. 
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« of all demands,” which | is the moſt general 
word i in releaſes. : 


ty 80 if there be a covenant in a leaſe for years 


to pay rent reſerved; and, after the releaſe made, 


the leſſee, in performance of an award of all 
matters in controverſy between the leſſor and 8 
the leſſee, give a releaſe of all demands at a 
day before any rent is due; this will not re- 
leaſe the rent: And yet the rent, although not 
then due, is a cauſe of demand; and by a re- 
leaſe of all demands, not only all demands, 
but alſo all cauſes of demands are releaſed, 
And the chief reaſon is, on the intent of the 
5 parties: Becauſe the releaſe, being made upon 
an award, is intended only to releaſe things 
; then awarded, and not a growing rent. And 
a releaſe, and the general words in it, ſhall be 
reſtrained and bound to the intent of the 
parties. 25 8 


So where, on a writ of annuity, a releaſe 
was pleaded by which the plaintiff acquitted | 
the defendant of one payment for half a year, 
and releaſed to him all actions, ſuits, and de- 

manqds; it was adjudged that the releaſe does 

2 him but of the arrearages of half a 


year, 


Upon 


1 . 
"LI, 
Ee 
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Upon the ſame principle, if an eſtate be 
given to a man and his heirs male, his grand- 
ſons by his daughter are not ſuppoſed to be 8 1 
meant by it; for, from the nature of ſuch a 
ſettlement, males are plainly meant to be alone 

5 included. 


So where one poſſeſſed of a term for years, Datforne v. 
on his marriage, aſſigned it to truſtees in truſt deg RY 
for himſelf for life, remainder as to a moiety 1 M e 

to his wife for life, remainder as to one moiety — 

to the heirs of the body of the wife by him 

| begotten, remainder as to the other moiety to 
the children of the body of the wife. It was 

held that, this being the eſtate of the huſband, 
and the ſettlement to the purpoſes before- 
mentioned being made upon his marriage, 
the declaration of truſt for the benefit of the 
children of the wife, muſt be intended the 
children of tha? marriage, and not her children | 


* wy other huſband. 


| Secondly, An e defect af the will 
may be diſcoyered, where there is ſome colla- 
teral accident falls out inconſiſtent with the 
| ſpeaker's deſign: As in a caſe where ſome- 
thing happens that could not be foreſcen, but 
is ſuch as, if it had come into the mind of 
33 


Cicero de ora - 
tore, lib. 1. cap. 


36. 


Fitzherb. tit. 
Subpcena 23. 

Stat ham con- 

| ſcience 1. 


1220 3006 


[34] 
him who ſpoke, he would have excepted it it: 


As in the caſe put in Cicero of him who falſcly 


believing his own ſon to be dead had made 
another his heir. | 


£ Forteſeuc held, in a ſimilar caſe put by him, 
namely, that if cui que uſe had iſſue a daugh- 
ter, and, being ſick, declared his intent to his 


feoffee, that his daughter ſhould have his land 


after his deceaſe, and he had afterwards re- 


covered his health and had iflue a ſon; that 
it was good conſcience that the ſon ſhould 
have the ſubpcena, for he was his heir. The 
reaſon was, that the father's intent proceeded 
upon the ſuppoſition that he ſhould have no 


fon, which proving falſe, there was no intent 
in favor of the daughter, . . 


Gibſon v. Gib- 


Ton, 2 Freem. 
223. £ 


And the ahh would be equally appli- 


cable in caſe of a contract ſo circumſtanced. 7 


Thus where A. gave bond 1 to pay 900 J. to 7 55 
his daughter in caſe he ſhould have no ſon 
living at the time of his deceaſe, and he died 


his wife enſeint with a ſon. On a queſtion 
whether the daughter ſhould have this goo. 
which if ſhe had, it would have been more 


than his ſon would have had. Per curiam, 


She 


L 395 J 


She ſhall not have it: For, although there 


was no ſon living at his deceaſe, ſo that it was 
recoverable at law, yet it could not be pre- 


ſumed to be the father's intent, that, if a fon 


were born after his deceaſe, the daughter ſhould | 
run away with the eſtate. And upon this ground 5 


che ſon was relieved in equity. 


But if there be in dhe terms * a contrath . 


any obſcurity or dubiouſneſs, which cannot be 


cleared up by the intention of the contracting 
parties or any other circumſtance, and all 


other rules of expoſition of words fail, then 
the conſtruction ought to be againſt him who e 
ought to have explained himſelf, or made the 
other have delivered himſelf fully. And, 
therefore, he who is obliged ought to ſpeak +: 
clearly, or otherwiſe, in general, the other 
party has a right to explain the clauſe for his 


own adyantage. Therefore if two tenants in 


common grant a rent of ten ſhillings, this is 


ſeveral and the grantees ſhall have twenty ſhil- 


8 Co. 7. *. 
Plowd. 140, 


161, 171, 289. f 


Cu, Lice. —— 4. 


2076 * b. 
| lings; but if they make a leaſe an d reſerve ten | 


ſhillings, they ſhall have only ten ſhillings be- 


| tween them. So if a man, ſeiſed of twenty acres 


of land, grant a rent of twenty ſhillings percipi- 


Co. Litt. 147. 5 


Re!l Abr. 228. 
Kelw. 3 | 


eudum de qualibet acra terre ſuæ or out of every 
| acre of land. This is in nature of a ſeveral 


grant. 


Fi 
9 
1-8 
40} 
p : 

1 
4 0 
[3] 
off 
+.£ 


Digeſt: lib. 2. 
tit. 14. De pac- 


tis leg. 3 1. 


"7 
grant out of every acre ; for the ſtrongeſt con- 
ſtruction againſt the grantor is, that the grantee 


ſhall have twenty ſhillings out of each acre. In 
this rule of conſtruction the law of England agrees 
with the Roman law, wherein it was a maxim that 
all obſcurities and ambiguities in a bargain of 
fale, or letting, muſt be interpreted againſt the 


ſeller or landlord. Veteribus placet, pactionem 


obſcuram, vel ambiguam venditori et qui locavit 
nocere: In quorum fuit poteſtate legem apertius 7 
conſcribere. In this reſpect the determination 
of the common law of England and the Roman 
law, are, in ſome inſtances, in oppoſition to the 
nature of things; for if the thing contraſted 
about be burdenſome to the party whoſe words 
are to be expounded, the interpretation to be 
£ agreeable to the intent, as the latter muſt be 
| preſumed from the nature of things, ought to 


be favorable to him; ſor every one ſeeks his 


own. advantage, and conſequently engages 


himſelf to as little inconvenience as poſſible ; 


whereas, according to the conſtruction alluded 
to, he is preſumed to have bound himſelf as 
ſtrictly as the words in their largeſt ſenſe will 
effect. Therefore, perhaps, we ſhould come 
nearer to truth, if we were to hold, that the 
contracting party, for whoſe benefit the agree- 
ment 18 burdenſome to the other, ! is he who 
ſhould 


S 2199 
8 
5 £2 
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mould either explain himſelf, or make the 
other explain himſelf, with all the clearneſs 


neceſſary to prevent ambiguity or obſcurity. 


Therefore the conſtruction ſhould "OP go 
againſt Mn 


Indeed, In ſome inſtances, conſtruction is, 


in the law of England, made according to the 


rule laſt- mentioned. That is, where the con- 


tract or agreement contains ſomething in its 
nature odious; of which kind are all contracts 


that carry a penalty with them; or lay the 


charge on one party only, or on one more 


: than on another. 


5 Upon this principle, words or ſentences 
uſed in the condition of a bond, which, con- 


fidered ſimply in their own nature, are equi- 


Dyer 17. 2. 


5 Rep. 22. 2, 


Vide CXceptiony. 
5 Rep. 23. b. 


8 vocal or ambiguous, ſhall, generally, in reſpect 5 7 
of the object of the condition, be taken in 


eaſe and favor of the obligor ; the reaſon for 


. which ſeems to be, that they are inſerted for 
his advantage, and to diſcharge him from a 


. 


Thee IX a man be bound to another 


Dyer 15... 


upon condition to pay 10/. before the feaſt of 


Thomas. 


/ Saint T bomas, and there are two feaſts of Saint 
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Thomas, The | money ſhall be due on the laſt 


feaſt and not on the firſt, for that is moſt bene- 


© 8 + 
10 Mod. 26. 


WE W. Jones 29. . 


| Cont. Salk. 170. 


ficial for the obligor. 


Upon this n it has been Aer 
thee, that where the condition of a bond 
conſiſts of two parts in the disjunctive, and 


both are poſſible at the time of the bond made, 


and afterwards one of them becomes impoſſi- 
ble by the act of God, the obligor is not 


bound to perform the other part; for he hath 
election to perform the one or the other for 
5 the ſaving the penalty of his bond; and when 


I one part is become impoſſible by the act of 
God, it is as beneficial to him as if that part 
of the disjunction, which is become impoſſible, | 
had been only the condition of the bond: And, 


therefore, when one alternative becomes im- 
_ poſſible by the act of God, ſo that by no induſtry. 


Elwich v. Cud- N 


worth, 1 Lutw. 
_- 


the obligor can perform it, the bond is ſaved. 


So where debt was brought on an indenture 


"= to recover 22007. whereby the plaintiff cove- 
nanted with the defendant to aſſign to him, or 


any other whom he ſhould appoint, on the 


zoth January next following, ten ſhares in the 
corporation of the linen manufacture; and the 5 


defendant covenanted with the plaintiff to ; 
accept 


[ 399 J 


| keeept them the ſaid goth of January, and at 


the ſame time to pay the plaintiff 1100/, A 
queſtion aroſe out of the pleadings, whether 
the aſſignment ought to precede the payment 


of the money? And it was argued that it 
ought; becauſe the covenant was in nature of 
a condition or defeazance to fave the forfeiture 


of the 2200/7.; and, then, if the condition 


could have two intendments, the better for 
the obligor ſhould be taken; and, therefore, 
the payment of the money ſhould refer to the 


acceptance of the aſſignment, and not to the 


day on which the aſſignment ought to have 


been made. So that the legal conſtruction of 
the deed would be, that the plaintiff ſhould 
aſſign and transfer the ſhares on the 3oth of 
Fanuary, and that the defendant ſhould accept 
it, and on ſuch acceptance the money be paid. ; 


And of that opinion were the court. 


pen rhe thing ONE. ir is aid, if one 


be bound to make to a man a ſure, ſufficient, 


7 E. 4. 13. 8 


Pl. 4. Fitz. tis 
Dett. 31. 5 


and lawful eſtate in certain lands, by the ad- 


vice of J. D.; if he make an eſtate to him 
according to the advice of J. D. be it ſuffi- 


cient or not, layful or not lawful, yet i i the -- 


bond ſaved, 


A PE 


—U » ů — — — 
* 
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Co. Litt. 42. 


Bro. Expoſition 
des terms 39. 


ſpeakers, is, where ſuch conſtruction will work 
a wrong to others. And, therefore, if tenant 
in fee make a leaſe for life, without expreſſing 
for whoſe life, it ſhall be intended for the life 
of the leſſee, Yet if tenant in tail grant a 
| leaſe in ſuch terms, it ſhall be taken for the 
life of the leſſor; becauſe, otherwiſe, i it would 
work a wrong to the reverſioner. 


to be underſtood in the moſt comprehenſive 
ſenſe in which they are generally accepted; 
ä maſculine is to be underſtood as in- 
dcluding both genders. Thus the word Men b 
: ſhall extend t to women as well as men. 


of chace in ſuch a foreſt except Bucks; under 
that name Does alſo ought to be comprehend- 
ed; for when we ſpeak of a Buck, or any 


as well as the male, unleſs there be ſome cir- 
cumſtance which ſhews plainly, that we ſpeak 
of the male in oppoſition to the female. 


L 40 ] 


Another exception to the rule of accepting 
ambiguous words moſt ſtrongly againſt the 


Subject to the above obſervation, words are 


80 if a Bee were given to Kill any beaſts 


other creature in the maſculine gender, which 
is the more noble, it comprehends the female 


And 


t 


= And an indefinite expreſſion ſhall be under 
| ſtood univerſally, unleſs there be otherwiſe | Es 
ſome reaſon to reftrain it. 


Thus if two perſons have goods i in jointure, of 6.92 
| and give all their goods, not only thoſe they 
have in jointure, but their ſeveral goods alſo 
paſs. So if two grant their rents, their ſeveral 
rents, as well as thoſe which they have joint- 
ly, paſs according to their ſeveral intereſts. 


Again, If one reciting that he is poſſeſſed of 1 And. 57. 
divers ewes, give them to me, the gift ſhall 
extend to all the ewes which he that makes 
it is poſſeſſed of. But if one be bound to 
prove that divers men were at ſuch a place, . 
it he prove that two were there, he has per- i 
formed the condition; for he proves that two 
were there, in which number is contained 
| divers. 


So if a covenant be to make an aſſurance ib. 
of divers lands, it ſhall be conſtrued of the 
whole or part according t to the | intent. 


3 Again, Where one add 5 ſold lands cole 
that he had purchaſed of W. and covenanted : Ley, 4%. 
that he was ſeiſed of a good eſtate in fee ac- 


1 cording 


oy wt 3 


— 
3 8 * * 4 2 * 1 
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Wa to the idehtere Wie to him by W. 


In covenant it was aſſigned for breach, that 


he was not ſeiſed of a good eſtate in fee. The 


vendor pleaded that he was ſeiſed of as good 


an eſtate as W. conveyed to him; upon which 


there was a demurrer. And it was held good: 
For the covenant was abſolute, that he was 


ſeiſed of a good eſtate in fee, and the reference 


to the conveyance of W. imported only the A | 


certainty of eſtate, not the title. 


= | a man ſpeak in legal language, his words 


hall be taken in their moſt comprehenſive fig- _ 
nification; ſo as not only to import what they 


LS do in ordinary language, but alſo to include 
whatever they ſignify i in that ſenſe, which the 
| law has impoſed upon them. 5 25 


vide 2 Roll 253. 
E. 25. 35. 


K a 8 that a man” 8 Bei- ſhall : 


have his land, as long as he pays ſuch annual 
payments; and that if his heir do not pay, then 
A. B. ſhall have it, extends to all his heirs _ 
ſucceſſively : For the grantor is ſuppoſed to 
know the force and extent of the terms, and, 


knowing them, 18 concluded to have uſed Wis 


them without reſtriction, unleſs there be ſome 
probable reaſon to induce us to believe bis 


mind did not go to their full extent. 


Aad, 


1 493 J 
? And, in expounding contracts and agree- 
| ments, that conſtruction, as has been ſaid, is 
made of them, which is conſonant to the 
general intent, as 4 appears in the context. 


A if the vendor of a leaſe covenant and 
grant, that he has not made or done any 


Rronghton v. 


Conway, Dyer 


240. Moore 38. 


former grant, or other thing by which the 


then preſent grant or aſſignment may be in 
any manner impaired, hindered, or fruſtrated; 


but that the aſſignee and his executors, by 


virtue of the ſaid grant or aſſignment, may 
quietly have, hold, and enjoy, all and ſingu- 


lar the premiſſes, with their appurtenances, 
during the term to come, without any hin- 


drance or diſturbance by him, or any other 
' perſon + The latter words muſt be taken with 


reference to the former words; and it is no 


breach, if the aſſignee be diſturbed by ary 


other perſon, if! it be without the alt of the 


. affgnar. 


"Again, if one covenant that lands.) are of 1 
the value of 10col. per annum, and ſo ſhall 


continue, notwithſtanding any act done, or to 


Rich v. Rich, 
Cro. Eliz 43. 
Et Jervis v. 


Peade, ibid, 615. 


be done by him; the words 0 notwithſtand- : 
ing any act, extend as wo 11 to the time of 


; the covenant. made, as to the time future; 
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and, though they be not then of that value, 
the covenant will not be broken, except 
ſome act done by the covenantor be che 
* of 1 — 


o, if a did be made with condition, 


IT = if the leſſor ſuffer the leſſee from year 
to year during the term, quietly and peace- 
| ably to have, hold, and occupy the tenement 
and land aforeſaid ; and that without trouble, 
vexation, or denial of the leſſor, or any other 
perſon or perſons, that then, Sc.“ This con- 
dition (notwithſtanding the generality of the 
latter words) will not be broken by an entry 
of a ſtranger; becauſe all the ſequel of the 
condition has reference to the firſt word 
« ſuffer,” which is paſſive: So that no act is 
| to be done by the obligor, but only a ſuffer- 
ance of him, his executors and aſſigns; and 
that, notwithſtanding the words, © And with- 
out trouble, Sc.“ which only mean, that the 
obligee ought to enjoy the leaſe againſt all 
others, Sc.; but if any procurement or oc- 
caſion of diſturbance be by the obligor, his 
executors, or aſſigns, then he has forfeited 
the obligation ; and 60 that“ refers to the word 
1 ſuffer,” ho = 
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So, if a man make a frofinent to the uſe 
of himſelf for life, the remainder to another 


Boi v. Taylor, 
2 Roll Abr. 2 * 
H. 3. 


for life, the remainder to the uſe of the heir 
or heirs of his own body, and to the uſe of 
the heir of ſuch heir or heirs, and, if he die 


without iſſue of his body, the remainder over ; if 


in this caſe, his heir ſhall take by deſcent : 


For, although heir be a name of purchaſe, 


make him in by deſcent of an eſtate tail. 


0515 where a covenant was © to fly 


within three months after requeſt, and due 

| proof of embezzlement by an apprentice,” 

it was held, that the word “ proof, being 
left at large and capable of being made in 
court judicially, in an action brought againſt | 
the apprentice before the action brought upon 
this covenant made by another; it ſhould be 
taken to mean a proof by trial in court. 

And it was agreed, that the word Proof, ge- 

nerally laid, ſhould be underſtood a proof 

Judicial by jury, confeſſion, or r demurrer in 


court. | . | „„ 00 


where that is evident. 


Dd a As, 


yet, the words © or heirs” explain it, and 


Crookhay v. | 
Woodward, 
Hob, 217. 


And in contracts or agreements, words 
may be tranſpoſed to give effect to the intent, : 


| Hyde v. Skin- 
ner, 2 T. Will. 
N e 


1 * 4 
As, if a leaſe be made the 6th of Auguſt : 


for twenty years, rendering rent annually at 


 Lady-day and Michaelmas ; the law will tranſ- 


poſe the ſentence to Michaelmas and Lady- 
day: Becauſe otherwiſe the rent cannot. be 
paid yearly. 


* 


In contra acts or agreements, the executors 


of the contracting parties are implied in 
themſel ves, and bound without naming ; if, 
from the nature of the contract, it appear 
: that the int ſo intended, 


Th fhould 4 poſſeſſed of a term for 
years, leaſe the ſame for years, and covenant 
for himſelf and his executors to renew the leaſe 
on the ſame rent, upon the requeſt of the leſſen 

within the term; if, in ſuch caſe, the leſſee 
ſhould die within the term, and his executors | 
ſhould requeſt the leſſor to make a new leaſe 
before its expiration, and they ſhould refuſe, 
a court of equity would compel them: For 
the meaning of ſuch a covenant is, that the 
leſſee may be reimburſed any money that he 
may lay out in the i improvement of the eſtate; 
and, therefore, it is immaterial, whether the 


leſſee or his executors require the renewal of 


the leaſe, it not being perſonal, 


$ 18 8 5 If 
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Tf money is to be paid, by reaſon of a con- 
tract, the terms ſhall be underſtood and ac- 
cepted according to their import where it is 
to be received ; that 1s, 1t ſhall be paid in 
currency there. | 


"And, therefore, if a, contract be made in Davis 23. 
| London to pay a given ſum of money, as ry 
100. at Dublin, the contract will be per- 
formed by a tender of 1001. Iriſb currency; 

for, Conſuetudo et flatuta loci, in quem eff deſti- 
nata olutio, reſpiciends unt. — 
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80 if money, its out of a an n Iriſh eſtate, Vide 2 P. Will, 
be made payable in England, it ſeems chat! it e 


5 muſt be paid in n money. 


* 5 
2 * ; 
* e 


And It a man 1 money by way af 
loan, or if another detain his money unlaw- 
fully, by reaſon of which he becomes in- 
titled to intereſt; That intereſt ſhall be ac- 
cording to the value of forbearance in the 
| COUNTY where the traaſaction ariſcs. = 


Thus: where a 1 was made i in England, Sir John Cham- 


| ant v. Lord 
: and ſent over to Ireland, and the money was Ranelaigh, Pre. 
to be paid there, but it was not mentioned me TA 


Dd4 . . what 


Pins v. India 


Com. 1 P. Will. 
396. 


Vide Dyer, S1 b. 
82 b. 9 E. 4. 
1 


tereſt. 


] Company, the tranſactions having happened 
in India, the maſter was directed to compute 


; in India. 


| ſtipulated i in a contract, the value ſhall be in- 


tended as things are, at the time when the 
contract takes effect. 


at which time a ſhilling is of the value of 
twelve pence; and it aſterwards become only 
of the value of ſix pence, as was frequently 
the caſe in former times: If the money be 


wards recover any more ſhillings, than would : 


valued at, when the rent was due and ten- 
: dered. 5 


—— 
what intereſt was to be paid; my lord keeper 
was of opinion, that it ſhould carry Iriſh in- 


So, where the value of a ſhip and cargo 
was recovered on bill filed againſt the India 


intereſt on the value, at the rate money bore 


WW 


"Hand if the value of any thing be expreſsly 
As * rent bs to | be paid at a given time, 


tendered at the time, the leſſor ſhall not after- 


have paid the rent at the rate money Was 
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[ 49 ] 
So, if one be to pay on ſuch a day five 


quarters of corn; and at the day of the con- 
tract entered into it is valued at 501. and at 


the day of payment at 51. he will be in- 


titled either to five quarters of corn, or five 


pounds. 


* 


So, on a bill to have a jointure, defective 


in value, made good, the huſband having 


covenanted that the lands ſettled were of a 


ſpecific annual amount, it was decreed ac- 
cordingly; but the value of the lands was 
ordered to be eſtimated as they were at the 
time of the jointure ſettled, and not accord- 
ing to the value at the time of the decree. 


9 5 But if, by reaſon of improper delay, the 
value of the ſubject ſtipulated about is varied 
between the time of the contract being made, 


and its being performed, the loſs muſt be 


borne by the party who was to carry the con- 
tract into execution: As if one were bound 
under a penalty to transfer ſtock at a given 
time, and he neglected ſo to do, and the 
ſtock roſe in the mean time; he ſhould tranſ- 
fer the ſtock ſtipulated in ſpecie, and not ſo 
much as it was worth, on the day when he 


ovght to have transferred 1 it, 


* 


bill was to be 


t1 H. 7. 8. 
Dyer 82 b. notg 
Tbs | 


wills | 
Speake, 1 Vern. 
217. S. C. iEqQ. 
Ci Abr. 221. 
Pl. 7. 
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Gardner v. Pul- 
len, 2 Vern. 
394. Sedquzre;z 
for here, the | 


relieved againſt | 
the penalty. 1 55 


. — — xy — — 
. - 


Montagne v. 
_ Tidcombe, 


Treatife of 
Equity, 49. 


z Vernon 518. 


1 410 J 


And ſeveral deeds, made. at the * time 
to effect one object, will be conſtrued as one 
aſſurance; but ſo that each ſhall have its 
diſtinct operation, to carry on ug main, de- 
lign. 


Thus, where a father put his ſon appren- 


tice, and entered into a bond of one thou- 
ſand pounds for his fidelity, and, at the ſame. 
time, took a covenant from his maſter that he 
| ſhould, at leaſt once in a month, ſee his ap- 
prentice make up his caſh ; It was held, on 
a bill filed to be relieved againſt an action 
brought on the bond, that the bond and the 
covenant ought to be taken as one agreement; | 
and, therefore, that the father ſhould. be an- 
ſwerable for no more than the maſter could 
prove the apprentice embezzled in the firſt 
month, when the embezzlement began, 


80, where a man covenanted by n marriage 


articles to pay the legacies charged upon his 
wife's eſtate, and gave a ſtatute, and alſo a 
mortgage of his own eſtate, to ſecure the 
ſame; and by an indorſement upon the mort- 
gage the ſame was to be void, unleſs the 
bu eſtate was ſettled upon him for life, 
Sc. according to the marriage articles; this 


8 
indorſe- 


4 n 1 
indorſement, though upon the mortgage only, 
was ſufficient to diſcharge the ſtatute and 
articles: For all the inſtruments being exe- 
cuted at one and the ſame time, authenti- 
cated by the ſame witneſſes, and part of the 
ſame agreement, are all but as one convey- 
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Bacon's Max- 
ms of the Law | 


[ 42 J 


 reſcinding, waiving, or al⸗ 


tering, Contracts or Agree: 
ments, 


Therefore if A. coptrad with B. that if B. 
25 lay him into his cellar three tons of wine be- : 
for Michaelmas, A. will ſend. into his (B 8) 
| barn twenty quarters of wheat before Chrift- 
mas; the parties may, by their reciprocal aſſent, 
diſſolve the contract at any time, before either 


of thoſe days. 


HE eſſence of a contract or agreement 
being the right veſted in one party, and 
the obligation incurred by the other; it is 

| clear that every contract or agreement be- 
ftueen two or more parties may, at any time 

before it is to be executed, be reſcinded by 
all parties diſſenting or receding from the 

| bargain: For the conſummation depends upon 
the ſame conſent on which the inception of 

. the contract is founded. 


So, 


3Y 
E-- 


[ 43 J 


So, if two exchange land by deed, or wich- mis. 


out deed, and neither enter; they may annul 
the exchange, by mutual conſent, ſo it be by 
deed, but not 28 pact 


Again, If- a leſſee for twenty years make a 


| leaſe for ten years, and afterwards, take back 


Ibid, 


a leaſe for five years, this does not inure by 


way of ſurrender; becauſe a petty leaſe de- 


rived out of a greater cannot be ſurrendered 


back again, but it inures by diſſolution of the 


contract: For, a leaſe of land is but a con- 


tract executory from time to time of the profits 
of the land to ariſe; as a man may ſell his 


corn or his tythe to ſpring, or to be received = 


| for ſeveral years to come. 


pon this W an agreement may j be | 
waived with the concurrence of all parties. 5 


TT hus, add lord and tenant [had ——_ 
into an agreement for incloſing a piece of 
ground, parcel of a manor on which the tenants 


had a right of common. To effectuate this, 
the lord, by a ſeparate inſtrument, had releaſed 


each particular tenant from all quit-rents and 
other ſervices; and the tenants, by another 


Lady Lana - 


borough y. 


Ockſhott, 


2 Brown Par. 
Ca. 116, 5 Vim. 
P. 8. Ca. 31. 

2 Eq. Ca. Abr. 
207. Ca. 2. 

Et vide 3 Chat 
my 116. 


inſtrument of like date, conſented to the in- 


cloſure, 
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cloſure, and releaſed all their right of com- 


mon in the ground ſo to be incloſed. The 


incloſure was ſet about, but the hedges beirig 


privately thrown down, and other obſtructions 


happening, the lord relinquiſhed his deſign 
and the tenants of the manor continued to en- 
joy their right of common and to pay their 

quit - rents, and do ſuit and ſervice at the lord's 

court in the ſame manner, as if no ſuch agree- 
ment had ever been made; but the inſtru- 


ments, which had been reciprocally executed 


in conſequence of that agreement, were neg- 
lected to be cancelled. A queſtion, after- 
wards, aroſe, between the alienee of the lord 
and a repreſentative of one of the tenants, 
who had paid quit-rent, &c. and enjoyed the 
common for five-and-twenty years after the 
agreement entered into, whether an inſtru- 
ment, given under this agreement, releaſing 
the right of common, was a good bar to an 
avowry made upon a diſtreſs levied for ar- 
rears of quit-rent, due from the defendant as 
5M tenant of the manor; or, whether the ſubſle- 
quent tranſactions, viz. the enjoyment of the _ 
right of common on the one hand, and the 
payment of the quit-reat on the other, did 
not amount to a waiver of the agreement ? 


And it was held that they did, 8 
And, 


[ «1s 1] 


And, in ſome caſes, one of the parties alone 


may reſcind the contract: As in ſales with 


liberty of refuſal, 


Thus, if any thing be purchaſed and paid 
for, but on condition to be returned on cer- 
' tain events ſtipulated ;, there, on the event 


happening, the thing purchaſed may be re- 


turned by the one party, and, upon the re- 


Towers v. Bar- 
rett, 1 Term 
Neri 


turn, the contract is annulled by virtue of the 


original terms thereof, without any actual re- 


1 acceptance or ſubſequent aſſent of the other 


party; for he has no option to refuſe to take 
the thing ſo ſold back. And upon the ground 


that the contract is annulled, the party having 
paid his money, and on ſuch a contract, may, 
on the return of the thing ſold, recover 5 
back on an action for move” had 1 45 1e 


8 ceived. 


But, in contracts executed and conſummate, 
if the firſt parties have put it'in the power of 


a third perſon, or of a contingency to give 


perfection to their acts, they have, thereby, 
put them out of their own reach and liberty. 


Bacon's Max. 


* 


They, therefore, cannot then reſcind or re- 


voke them: As if I contract with you for 


: ; cloth at ſuch a price as J. S. ſhall name, there, 


if 


Ibid. 92. 


_ Thid. 91. 
1 H. 7. 14. 15. 
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| Bro. tit. Bar. © - 
| a perfection given it by action on the one ſide, 
that renders it indiſſoluble, and not to be an- 
nulled. But it may ſtill be releaſed; there 
being a difference between diſſolving the con⸗ 

tract, and a releaſe or ſurrender of the ching 
contraſted for, | 


( 416 J 


if J. S. refuſe to name, the contract is void! 
But the parties cannot annul it; becauſe they 
have put it in che power of a third d perſon to 
perfect. 


So, if | enfeoff J. S. to the uſe of ſuch an 


one as J. D. ſhall name within a year; there, 
if J. D. name A. B. it is not revocable: Be- 


cauſe the uſe paſſeth preſently, and the con- 


tract is executed by opergns of law. 


After the t time that a contract or agreement 
is ſtipulated to be performed is paſt, there is 


A releaſe may be either expreſs or tacit. 


The former 1s accompliſhed by a regular ac- 


quittance or diſcharge. The latter 1s, where 


the party, in whoſe favor the obligation ariſes, 
cancels the obligation, by deſtroying the in- 
ſtrument by which ie * de proved, or 
the likes N 


3 3 b 


1 0 


J. he, who is to be benefited by another's ; 


fulfilling his contract or agreement, is the vc- 


caſion why it is not carried into execution; 


the contract or agreement is thereby entirely 
diſſolved, and the party bound 2 | 


from his obligation. 


Therefore if the condiion at's an ; obligation 


be, that the obligor ſhall enfeoff the obligee © 


3 Rep. 92. | 
Co. Lict. 


of certain land beſore ſuch a day; and then 


before the day, the obligee diſſeiſes the obli- 


gor, and keeps the land by force until after the 
day, ſo that the obligor cannot enter: This 


will _ the performance of the condition. 


i” OV if one of a boſe, by indenture, on 


condition that the leſſee ſhall not permit any 
| lewd woman to reſide within it, if he be warn- 


35 un. 6. tits _ 
+ lay cited 


$ Rep. 927. 


ed thereof by the leſſor ; and that, if he do not 
turn her out within ſix weeks after warning 
by the leſſor or his ſervant, that the leſſor | 


ſhall re-enter: The leſſee may plead, that 


te leſſor ouſted him with force, and, againſt | 


his will, put ſuch woman into poſſeſſion, and 


: made her continue there with force, againſt 
the leſſee 5 will, fas lix weeks, Oc. 4 255 


50, where « one 1 by n to 
Ee build 


18 5.4.8. d. 


[ 418 ] 
build him a houſe of certain dimenſions within 
a certain time for ten pounds, and an action 
of covenant was brought for non- performance 
of the contract; the defendant pleaded, that 

he went and was ready to have built the 
» hovſe, and that the plaintiff commanded him 
that he ſhould not build it, by reaſon of which 
he left it undone: And, on demurrer, Little- 
ton held this a good plea ; for, if the carpenter 
had come on to the plaintiff's premiſſes after 
this command, the plaintiff might have had 
an action of treſpaſs againſt him for his entry; 
and, therefore, the commandment was a  ſuf- 
= ficient diſcharge t to the carpenter, Sh 


VE. 70. 8 80 where a leſſee for five years covenanted 
18 2+ 0. 
I. o. * to build a mill within the term, and becauſe 


he had not done it, the leſſor brought an action 
of covenant; it was held a good plea to ſay, 
« that the leſſor forcibly held him out during 
the laſt three years of the term, 0 as that he . 
could x not build it? ; 


Carrell v. Read, And ok x leſſee for years covenanted to 

Ero. Elis. 374. drain the water which was upon the land, be- 
fore ſuch a day; and, afterwards, the leſſor 

| entered before the day and He him out and 


diſturbec 7 


L aig J 
diſturbed him in doing it it: This difamilled | 
the covenant, 


"Again; ic is held, vpon the cans . 


that if A. be bound to B. that J. S. ſhall. 


marry G. before ſuch a day; and, before the 
day, B. marries her, he ſhall take no advan- 


tage of the condition: Becauſe, by his (B. 's) 


means, it could not be performed. 


/ 


So if A. be bound to B. in a bond, con- 


ditioned to convey to B. his manor of Dale 


at ſuch a day; and, at the day, A. come to B. 


and tender him livery and ſeifin, and he re- 


fuſe: A. is diſcharged for ever. 


And if i ht in 207. upon 


condition to pay 107. at the feaſt of Eaſter; 


Co. Litt. 406. . 


18 E. 4. 9. 2, 
Pl. 12. e 


Ibid. 


and, at that feaſt, he offer me the 101. and I 


refuſe, the bond Is diſcharged for ever. 5 


$6 i a fn be bod 10. appear at a way, 


and, before the day, the obligee caſt him in 


: | the dend is void. 


And, in ck 1044 the party bound to per- 


Noy's Max. 11. 


formance will be in the ſame condition as if 


the agreement had been fulfilled by him: 4 or, 
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if be whom it concerns to have my part of the 
covenant fulfilled, is the occaſion why it is not, 


it is the ſame thing to me as if it were ful- 
9 Miel 


co. Lit. ao. b Thus, if a man make a Troffinene | in mort- 
gage, upon condition to be void upon pay- 
ment of money by the feoffor, Fr. to the 
feoffee, at a day; if, at the day, the feoffee 
is out of the realm, the feoffor is not bound 
to ſeek him, or to go out of the realm to him : 
And then, becauſe the feoffee is the cauſe that 
the feoffor cannot tender the money, the feof- 
for may enter into the land, as if ! it had been 
duly tendered. | 


18 E. 48. b. | 80, in 3s caſe before ſtated, where a car- 

F. „„ | 

penter covenanted to build another a houſe 
upon his land for rod. and came prepared ſo 
to do, but was ordered by him to deſiſt: the 
_ carpenter, after ſuch command to defiſt, might 
have maintained an action for the 107, 


Ihe right accruing by virtue of a contract 
or agreement, wy” alſo be loſt by abandon- 
5 ment. , 


| Orby v. Trigg, Thus, where one mortgaged lands, and, in 


3 Mod. 2. 3* 
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che deed'of mortgage, there was a covenant 


to re-convey upon ſix months notice of the 
payment of the principal ſum and intereſt ; 


and alſo a covenant that, in caſe the eſtate 
was to be ſold, the mortgagee ſhould have 


the pre-emption, (it appearing, that, after the 


death of the mortgagor, an agreement had been 


entered into for the ſale of the eſtate to another 
perſon, and that neither that perſon, nor the 


heir of the mortgagor, knew any thing of this 
covenant, the counterpart of the mortgage- 
deed having been delivered up to the attorney 
gl the mortgagee, who had denied giving any 
copy, but had inſiſted on payment of the 


principal and intereſt, on the ground that the 


ſecurity was too narrow for the money he _ . 
lent, and threatened forecloſure; but had never 


mentioned, that the mortgagee was to have 


the benefit of pre- emption, until after the eſtate 


| was fold) it was held, that he ſhould not 
claim it to the prejudice of the purchaſer and 
the heir, after having had ſo long a time in 


which he might have ſo done before the 


_ eſtate was ſold. And the court decreed ac- | 


: Re” 


«dats upon this principle, it FRY been held, P 


al v. 1 I 


key, ct al, 2 P, 


that, if a binding agreement be entered into Will. 82. 


SJ by 


Ridont v. Lows. 
| I A ye | 


+} 


by huſband and wife, previous to their mar- 


riage, reſpecting her property, the effect of 


| which is to give her an excluſive right to it 
as her ſeparate eſtate; yet, if ſhe conſtantly 


permit her huſband to receive the intereſt of 


it, if it be perſonal eſtate inveſted in the 


funds or ſecurities; or the rents and profits, 


it it be a real eſtate; the law will intend that 
ſhe conſented to her huſband's receipt of it: 
| And a contrary inference would be a hardſhip | 
on the huſband, who probably, depending 


upon the wife's permitting him to receive this 
ſeparate eſtate as a gift, may, on ſuch a pre- 


ſumption, have lived in a more plentiful man- 
ner, the comfort whereof the wife muſt have 
ſhared in; and if ſhe, at a future period, 
were allowed to make her huſhand debtor for 
this money, this might ruin the huſband ; or, 
in caſe of his death, - prove equally ee 5 


fo his children. 


; b 
* 


But this e of law, may be re- 


1 butted by parol proof, that the wife had no 
deſign to abandon her right to ſuch ſeparate 


eſtate. And, therefore, where a woman had 


3000. per annum ſettled upon her as pin- 


money, of which 200 J. per annum only had 


been paid her by her huſband for ſome years 


hefare 


T9] 
before his death; ſhe was, on a bill filed in 


Chancery for that purpoſe, let in to have the 
afrears made a charge on her huſband's aſſets, 


on producing evidence, that often, on her 
complaining of being paid ſhort, her huſband 


had told her, that ſhe ſhould have it at laſt, 


A contract of a lower degree, may like- 


wile be determined or annulled, by accepting 


a contract of a higher degree for the ſame 


ns. 


"Add, therefore; if a man be indebted to 
me by ſimple contract, and, afterwards, enter 
into a hong or obligation to me for the ſame 
debt; the ſumple contract is thereby deter- 
mined : For, otherwiſe, the debtor would be 
: e charged. 


OO 807 a judgment OP IVEY 1 a 
contract for the ſame ſum. Therefore, if a 


man recover in debt upon a contract, and 


omit to take out execution, yet he cannot 

have a new action of debt upon the contract; 
becauſe the nature of the duty i is een by 
- the Judgment: of record, 


But contracts of equal degree * not ex- 


* e 4 tin, guiſh 


6Rep. 45. Dyer 
21 b. Bro. tit. 
Contract. 29. 


3 H. 47 he. - 
1 H. 6. 8 a. 1e 
II. 7. 21 a. Fitz. 

Nat. Brev. . 15 


Contra, if a 

ſtranger give 
bond for te 
debt, vide ibid. 
note (d.) Fitzh. 
Abr. tit. Debt 

83. Dyer 230 b. 
or, if the deed 


beonly indented 


and ſealed, and 
not delivered or 
made an eſpe- 
cialty, Fitzh. tit. 
Debt 68. 1H. Vo 
8 4, 


() 6 Rep. 45- 1 
E. q. Sb. 51 3. 


Vide Lutterford 
v. Peter le 
May re, 3 


F 
$9: Fü 9, tinguiſh or determine each other; and there. 
8 fore, a bond given for the ſame debt for 
11 I. 4. 70 b. which another bond has been previouſly 
13 H. 4. 1. 

given, is not ſufficient to avoid the former: 
For its operation is but to give another action 
upon a bond. And, à multo fortiori, a new 
bond is not ſufficient to e a Judg- 
: ment. | 


6 Rep.as And, upon the ſame principle, it is held 
that, if the obligee in a bond accept of a 
bond in nature of a ſtatute ſtaple for the 
ſame debt, and in full ſatisfaction of the bond, 
yet this is no diſcharge: For, a ſtatute ſtaple, 
| or bond in the nature thereof, is but a bond 
recorded ; and one bond, be it of record or 
: not of record, cannot merge another. 5 


Prefton v.Per- So, if two records be of equal degree, 
22 I one cannot determine the other. And, 
therefore, where a ſcire facias was brought 
in Chancery upon a reconuſance there, and 
the defendant pleaded to ' iſſue, and the 
iſſue was ſent to the King's Bench to 
be tried, and found for the plaintiff, a4: - 
Judgment given for him there: And then, . 
the plaintiff brought debt in the common 
i bench ann this judgment, and had judg- 
ry oh ment 
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ment there alſo to recover; and, afterwards, 


brought a ſcire facias in the King's Bench, to 


have execution upon the judgment: The 
latter recovery was pleaded in bar of that 
execution, whereupon the plaintiff demurred. 
And the court held that it was no plea; be- 
cauſe the one judgment cannot determine 
another judgment which is of equal nature, 
no more than one 9 can determine 
another. 


"And we muſt carefully diſtinguiſh between 
caſes, where the inſertion of parol contracts 


Vide ſupra, 
217-123. 


or agreements in deeds, is merely by way of 


recital, or with a view to corroborate them, 
and enlarge the remedy for enforcing them; 
and caſes of the nature before alluded to, where 
the contract itſelf is intended to be put 
under ſeal, and turned into a ſpecialty: For, 
in the former caſes, the ſpecialty does not 
alter the nature of the contract; but the 
party having a right to require perſormance, 
may, at his election, proceed either on the 
* contract, or the ſpecialty, 3 


5 e oo entered into by dad. cannot 
be diſcharged or diſannulled, by act of the 
iu ty, oy parol ; Mme the merely deli- 


vering 


1 H. "14,10. 
Bro. fit, Bar. 6g- 


| Cro. Jac. 99. 
Lutw. 358. 
Contra Roberts 
v. Stoker. 298 
2 Rolls Rep. 
110. S. C. Pal- 
mer II. 


4 
0 
* 
8 #7 
. . * 
_ 


Snow v. Frank- 

un Lutwich 
258, Alden v. 
Blague, Cro. Ja. 

99. et Blake's 
caſe, Noy. 119. 
S. C. 6 Rep. 43. 


them. 


together with a deed, 
recover damages (Which are only in the per- 
ſonalty) for ſuch wrong or default; there, 
the damages may be diſcharged by matter of 


fact or parol: As if one, by indenture of 


426 1 
5 vering up of an indenture of covenant, ; bill, 
or bond to pay a ſum of money, will not diſ- 
charge or, avoid the obligations created by 


Conſequently, it is no plea to an 
action of debt upon bond, &. to ſay, that 
the obligee re- delivered the bond to the obli- 


gor in lieu of an acquittance, if the obligee 
has regained the poſſeſſion of it. 


And, upon 
the ſame principle, accord and ſatisfaction is 
no diſcharge of a covenant; for, a covenant, 


being created by deed, cannot be diſcharged 
but of deed. 1 


N ay, even payment irfelf 1 is no plea _- 
: bond; for it muſt be diſcharged by matter of 
1 as high nature as itſelf; and, therefore, ad- 
mits of no plea of any act of the obligor, 
but that of a releaſe under ſeal. 3 


But, where a wrong, 


leaſe, covenant to repair and maintain houſes 


in reparation, from time to time during the 
term demiſed; in ſuch caſe, accord and ſa- 


. tisfactian 


or default ſubſequent, 
gives an action to 


et 2 n 8 XY CO ol RNS 8 r 
5 wo * 5 55 r E 8 A. 8 25% Pa. IS 4 s 


[47] 
tisfaction is a good diſcharge for the damages 
| demanded, by reaſon of the breach of the 
covenant : But the covenant remains. 


Although it be generally true that, at law, 0 

a parol agreement will not be admitted to 
contravene the terms of an agreement con- 

tained in a deed, or any other agreement in 

writing; yet, in ſome caſes, it is otherwiſe 

in equity: For there, it is held, that parol 

evidence may be admitted to rebut an equity; 

and, a ſpecific execution being an equity, 
thoſe courts will, under ſome circumſtances, 

admit parol evidence to ſhew, that a written 
contract or agreement has been waved in 
part, or in the whole, or varied in the term 1 Si 
| of it, by a ſubſequent parol agreement. As Lord Milton v. 
if, after a mortgage made with intereſt re- Bro. Par. Ca. | 
ſerved at five per centum, the mortgagee, upon 5 
repreſentation by the mortgagor that the eſtate 
will not afford to pay ſo high an intereſt, 
agrees to reduce it to ſuch rate as a thirxd 
perſon ſhall name, and the third perſon men- 
tions three per centum, and that is aſſented to: 
In ſuch caſe, the latter agreement, although 8 
by parol, will control the former. And, if 
there be any denial of it, a court of equity 
will direct an iſſue to aſcertain che, 

| — 
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— N 5 Sa- 
f ceaſe of Gorman and Saliſbury, diſmiſſed a bill, 


which was brought to have an agreement 
executed 1 in * 


Legal v. DES 
ſupra, et 2 Vez. 


different agreement by pom being ſhewn. 


And ſuch new agreement boy parol, if in 


part executed on one ſide, will be decreed to 


be ſpecifically performed on the other. 


z vin Abr. 522. 
Pl. 38. 2 Eq. Ca. 
- 48. 18. 5 


enlarge the term to twenty-one years, or 


add fourteen years, or as many as N. ſhould 
think fit. W. replied, that they would not - 
fall out about that. W. afterwards declared — 


that he would enlarge the term, without men- 
tioning any time in certain. On a bill to 


"compel : 


| Upon this ground the lord keeper, in the 


Yo; in ** caſe of Legal and Miller, it was 
n held, that an agreement bearing hard upon 
N one of the parties was waived; a new and 


Thus, where W. leaſed an houſe to N. for 
eleven years, and was to allow 201. to be laid 
out in repairs: : The agreement was reduced : 
into writing, and executed by both parties. 
N. repaired the houſe; and finding that it 
would take a much greater ſum than the 201. 
told W. of it, and that he would nevertheleſs 
go on and lay out more money, if he would 
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compel an execution of the agreemeht ac» 


cording to theſe latter terms, the Maſter of 
the Rolls ſaid, that, before the ſtatute, written 


_ agreements could not be controled by parol 
agreements of a contrary import, or altering 
them, but that this was a new agreement; 
and the laying out the money was a per- 
formance on one part, and that, therefore, it 
| ought to be carried into execution on the 
other Part. 


- But we muſt carefully diſtinguiſh theſe ſort 
of caſes, from caſes of ſecret agreements, 

made to impoſe upon parties to other agree- 
ments, by altering the terms of them, 5 


In all caſes where parol agreements are ſet 


of 


Vide infra. 


Per Lord Hard. 
in Buckhoule v. 
1 up, in equity, to ſhew a waiver or alteration de. al. 2 mY 
of contracts in writing reſpecting lands, a e 
very clear proof of the former will be „ 
pected; for the ſtatute of frauds and perjuries 
requires, “ that all contracts and wang EY 
cConcerning lands, c. ſhould be in writing.“ 
Now, an agreement to waive a contract for a f 
purchaſe, is as much an agreement concern- 
ing lands, as the original contract itſelf is. 
And Lord Hardwicke thought, that proof of 
A parol waiver of an agreement for a ſale 


. 
ix 
| 

4 

X 
* 
ö 


Wakelin v. 
_ Wakelin, 
2 Chan. Ca. 8 
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of land by two perſons (one of whom was 


then tenant of the land, and: paid rent to the 


perſon on whoſe behalf the waiver was, and 
who was mortgagee of the eſtates ; and the 
other of whom was proved to have declared 
that he was to ſhare in the purchaſe) was in- 


ſufficient to diſcharge a contract in writing. 


And where, a decree having been made, 


the defendant to a bill to execute the decree, 
by way of anſwer, ſet forth a parol agreement 
in bar, to which the plaintiff demurred ; the 
demurrer was allowed, though the agreement 
was ſubſequent to the decree: For, it was 


ſaid, that the decree ſhould proceed, and if 


the defendant would have advantage of the 
agreement, he muſt bring an original bill 
| becauſe, if he ſhould have advantage of it by 
way of defence, one witneſs would ſerve his 
turn; but, if the defendant in his anſwer to 


an original bill denied the agreement, one 


wh would not convict him : So that, by 
this way of anſwer, the plaintiff 1 in this ſuit 
would loſe the benefit of his anſwer in an ori- 


ginal ſoit, inſtituted "Ow the Auer agree · 
| ment. | 8 — 


5 But, it is not only contrary to the letter 


E fl 
E 


1 31 1 


and ſpirit of the ſtatute of frauds and peru · 
ries, but to the rules of the common law be- 
fore that ſtatute was in being, to add any 
thing to an agreement in writing which is 
complete, and reduced into deeds and writings; 
by admitting parol evidence to explain it to 
have been meant to operate otherwiſe than 
the language in which it is conceived imports: 
And, therefore, ſuch evidence ought in all 
_ caſes to be laid aſide, and no advantage taken 
5 4 it on either ſide. 


T has, where the portion of a wife ap- W 5 5 
owlett, 2 Ack. 
peared by ſettlement, made on her marriage, 364. 
to have been 5, 300 J. and it was proved that, 
at the time the ſettlement was executed, the _ 
wife gave a bond, ſigned by her, to the huſ- 
| band's father, in the penalty of 14007. for 
ſecuring 7007. but the huſband in his own 
hand wrote at the bottom, I own this to be my 
* debt : Lord Hardwicke was of opinion, that 
he was obliged to lay out of the caſe all parol — 
evidence that had been read to explain this 8 
tranſaction, and that no advantage ought to 
be taken of it on either ſide, _ 


fs wh on a bill b wunde for dower, Timney wb bo 
| VCWWLlI . l nc, £ 3 1 
the defendant, the heir at law, inſiſted, that — 


the 


L 432 J 

the huſband in his life-time gave a bond in 
the penalty of 10001. in truſt to ſecure to his 
wife 50017. in caſe ſhe ſurvived; and that it 


was intended at the time in lieu of dower ; 


and that ſhe acknowledged it to be ſo; and 


offered to read evidence of her acknowledg- 
ment: The lord chancellor was of opinion, 
that parol evidence could not be allowed in 


this caſe, it being a caſe within the ſtarute of 


frauds and perjuries. 


But we muſt be can to obſerve the dif. 
tinction, between inſtances of the nature of 


| thoſe laſt-mentioned, where the evidence of 
fered 1 is to explain a written agreement, com- 
plete in itſelf; and caſes where parol evidence 


is offered to ſhew, that ſomething, intended to 


| be inſerted in an agreement, has been omitted 
by miſtake or fraud: For the latter is a very 
common defence, in a court of equity, to a 


| bill for a ſpecific performance; and there is 


8 sta- 3 


thamy 3 Alk. 


no doubt but that ſuch evidence ought to be 
received; and it is quite equal, whether it be 
inſiſted upon as a miſtake or fraud. 


＋ hus where a bill was | bee to carry 


| into execution an agreement for a leaſe of 4 


5 houſe Sing. the life of the defendant” s wife, 


* ich 


9 5 3 


which" was written by the plaintiff and ſi gned 


by the defendant, the leſſor only, who could 
not write, but made his mark. The defendant 


inſiſted by his anſwer, that there ought to 


have been a clauſe inſerted in the agreement, 


that the tenant ſhould pay the rent clear of 
taxes; but that the plaintiff having written 


the agreement himſelf, had omitted it; and 


that the defendant, unleſs this had been the 


agreement, would not have ſunk the rent as 


he had done from 147. to 91. per annum; and 


the defendant offered to read evidence to ſnew- 


that this was part of the agreement. And it 


was faid, that this evidence ought to be re- 


jected, as contrary to the ſtatute of frauds: 


But Lord Hardwicke allowed the evidence of 45 


the omiſſion 1 in the leaſe to be read, 


80 ' on an a for a mortgage 


drawn by the mortgagee the mortgagor being 


Ibid. 319. 


a markſman, (that is, unacquainted with the art 


covenant for redemption, the mortgagor will, 


of writing) the mortgagee omit to inſert a 


in ſuch caſe, be at liberty, in a court of equity, 
to inſiſt upon W 1 evidence to ſhew the 


yy omiſſion. ; 


80 if a mortgage be drawn in two deeds, 


* This. 


© - & — 
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one an abſolute conveyance, the . a de- 


feazance; and there be an omiſſion by the 


South-ſea com- 
Pany v. D'O- 
| _ cited 


' mortgagee to execute the defeazance: The 


mortgagor ye be th to * * 1 


miſtake. 


1 where, by agreement, the South- ſea 


company were not bound to anſwer for any irre- 
gularity by ſupercargoes, unleſs information was 


given in two months after their return home; the 
inſtrument was drawn up on board the ſhip 
and in a great hurry, and executed there by the 
party, who, when he got out to ſea and read 
it over, found it was ſix months inſtead of 
two, and brought a bill to be relieved againſt 
that variation in the inſtrument; Lord King 
| ſent it to an iſſue on the queſtion, Whether 
tit was the original agreement that it ſhould ba 
two inſtead of fix months? And the verdict be- 


ing in favor of the plaintiff, that the agreement 


| was deſigned to be in two months, a decree 


was made to relieve the ai ann any 


1 diene by chat variation. 


But the true 3 upon which the laſt- 
mentioned deciſions appear to me to reſt, is, 


that the proof offered is 70 variation of the 
e. but conſiſtent therewith, and ex- 


6 N planatory 


—* 
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mn of it only; and that ſtrong cir- 
cumſtances of fraud or miſtake pervade all of 
them: For ſuch evidence is never ſuffered to 


_ contradict or explain away an explicit agree- 
ment; becauſe that is, in effect, to vary it in 


| reſpe& of things ſpecifically expreſſed therein: 


And courts ought to be very cautious in ad- 


mitting any evidence to ſupply or explain 
- written agreements in ſpecific circumſtances 


expreſsly ſtipulated ; for, otherwiſe, the ſtature 
of frauds would be eluded, and the ſame un- 


dertainty introduced by ſuppletory or explana. 


- tory evidence, which that ſtatute has _ 
preſſed in — to the — VINE 


Thus where M. and H. had the occupa- ner 


tion of certain cloſes of lands belonging to M. 


his partner came to an agreement with them, 


Meres, et al, x“ 
Anſell, etal, 
2 Wilſ. 273. 


called A. Cloſe and B. Meadow; and C. and 


by a memorandum in vriting ſigned by all 
the parties, and atteſted by one D. whereby 


their copper-mill, Sc. with M. and H. in 
conſideration of the graſs and veſture of 


hay to be taken by C. and his partner off 


Ci. and his partner agreed to exchange : 


B. Meadow, and articles were to be made 


accordingly ; but no mention was made in 
the agreement reſpecting A. Cloſe, and only of 
, .-- a ſpecial 


[486 1 


a ſpecial particular intereſt in B. Meadow, 


Upon this tranſaction a queſtion aroſe at ni/ 
prius on an action of treſpaſs, whether C. and 
his partner were not entitled to the poſſeſſion 


of A. Cloſe, as well as the hay off B. Mea- 


dow? And to ſubſtantiate this claim, D. the 


"2 ſubſcribing witneſs, was called, and proved the 

. written agreement, and further depoſed that i it 

was, at the time of ſigning the agreement, 
agreed by the parties by parol, that C. and 


his partner ſhould not only have the hay off 
B. Meadow, but alſo the whole poſſeſſion of 
the ſoil and produce of A. and B. And the 


queſtion was, whether this evidence was ad- 


miſſible? 2 Et per curiam, We are all clearly 
of opinion, that no parol evidence is admiſ- 
ſible to diſannul and effentially to * 4 


: Prefton Fe Mer- | 


ceau, Blackſt, 
Rep. 1249. 


written en, . 


Upon the . of theſe diſtinctions it Was | 


alſo decided in the court of Common Pleas, 


on an action on the caſe for uſe and occu- 


pation of an houſe, of which it was agreed in 


writing, a leaſe ſhould be let by A. to B. 


for twenty-one years, at 267, per annum, to 


commence, Sc.; that parol evidence, offered 


by the plaintiff on the trial, to ſhew that, be- 
ſides the 26“. . annum, the defendant had 


agreed 


- 


K 5 


tual payment of ſuch ground- rent) was in- 


admiſſible. And thereupon Lord C. J. De 
Grey nonſuited the plaintiff. And on motion 
to ſet aſide the nonſuit,, the rule was diſ- 
charged, Blackflone and Nares Juſt. obſerv- 
ing, that this was a poſitive agreement that 
the tenant ſhould pay a ſpecific rent of 26. 
could the court then admit proof that this 
meant 28 J. 125. 64. It was nothing to the 
tenant to whom the rent was to be paid, if 


Ateed to pay 21. 125. 6d. 4 year, being the 
ground- rent of the premiſſes to the ground- 
landlord (but no evidence offered of the ac- 


2 — 


he was obliged to pay more than his contract 
expreſſed. The court could neither alter the | 


' twenty-five years, or make the rent other than 
261. a year. Blackſtone, Juſt. ſaid, that the 
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rent nor the term, the two things expreſſed 
in the agreement. With reſpect to collateral 
matters it might be otherwiſe, the plaintiff 
might ſhew who was to put the houſe in re- 
par, or the like, concerning which nothing 
Vas ſaid; but he could not, by parol evidence, 
„ ſhorten the term to fourteen, or extend it to 


Supra 432. 


caſe of Foynes and Statham, was the caſe of * 
mere executory act, in which the maſter wass 
do ſettle the proper covenants, and therefore 
had a right to enquire who was to pay the 
KG. f 3 taxes. 


2 Wilſ. 276. 


Sopra 433. 


| 1 H. 7. 16, a. b, 
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taxes. Beſides, there were ſtrong ſuggeſtions Fa 
of fraud in making the written agreement, as 
one ne could neither read nor write. 


"had, except i in the OO 8 
tioned, the rules of evidence are univerſally 
the ſame in courts of law and courts of 
equity. Therefore if, in the before-mentioned 
caſe of Meres and Auſell, a bill had been filed 
in equity for a eee derne of the | 


r 


the pol evidence there tendered. 


Bur to return to >the e fubjeR of diſzomling 
contradts or n. 


1 the 9 and obligation meet, * c 
urnite in the ſame perſon, the contract, generally, 
is thereby diſſolved; for, ſince a man cannot 
be bis own creditor and debtor, it follows, that 

if a man becomes repreſentative to his debtor, 
his action ceaſes, there being no object on 
whom it can attach. This is termed in the h 
civil law confuſion. "Therefore, if the creditor 
make his debtor his executor, the debt, as 
between them, i is vaniſhed. 5 


so, ic a man n be bound i in an obligation to 
A feme 


L 49 1 
a ſeme ſole, and afterwards take her to wife; 


the contract is diſſolved, by act of law, by 
the union of the right; and the obligation in 


4 hogs he Mannes for ſerting off n mu- 


tual debts have been enacted, contracts creat- 


ing debts, may, in caſes where the ſums are 


| equal (provided the debts are of the ſame 
natu be extinguiſhed by compenſation : As 
by oppoſing debt to debt, whereby a man 


Again, If a man had been indebted by bond mi 
to a villain, and had afterwards purchaſed the 
manor to which he was regardant ; the obliga- 


4 tion had, * . of 0 been gone. 


2 Geo, 2. cap. | 


22. 8 Ge. 2. 


cap. 24. 


| ceaſes £6 owe me, becauſe I owe him as much 
ol the ſame kind, by a contract of the ſame = 


nature. For, ſince, where debts are mutual, 


1 muſt; if I receive, immediately refund as 
much; the legiſlature, to abridge ſuch need= 


leſs payment, allows each party to pay himſelf 


by cecaining his own, and to plead the one in 


: bat to an action for the other. 5 


But * che fins are 3 there, the 


Bull. ni. Pri. 2 1 9 


leſſer muſt be ſet off, and will be a * ol mY 


the contract pro tanto. 


Fis _ 1b 


wis. 


. il. 


1 4 ] 


But, chis mode of compenſation does not 


1 place, except between thoſe who are cre- 


ditors and debtors to each other in their own 
right; and, therefore, a debt, due to a man in 


right of his wife, cannot be ſet of 1 in an a Aion | 
| againſt him on his own bond. 


i” So a ſet . mitted be hinted to a bail- 


bond, not aſſigned to the party; becauſe it is 
not within the 8 Geo. 2. ; for that ſtatute re- 
| lates only to bonds conditioned to pay mo- 
ney, and not to bail bonds: Nor is it within 

the 2 Geo. 2.; becauſe the plaintiff does not 


bring the action in his own a but a as s truſtee . 
* another. ; 


Bot, i if there be mm | debts ſubliſing be- 5 


| tween a man's teſtator and J. S. The executor 
will be indemnified in ſetting off J. S.'s debt 

againſt his teſtator's, without bringing an ac- 
tion againſt him; for, ſo far the executor and 
his teſtator may be eſteemed the ſame perſon: 


And, therefore, compenſation may take place 


between him and his teſtator's creditor, in like 
| manner as if his teſtator had been * 


Ir was formerly: decked; l marriage 


Was not an act of fuch 4 nature, as to extin- 


_ guiſk ? 


*> 


guiſm any contract or agreement made be- 


tween the intended huſband and wife pre- 
vious thereto, where | no truſtee was inter- 
1 


Thus where B. BCA. az ie de and ſeiſed 
of a jointure worth 7001, per annum) made 
ſuit to her to marry her, and, ſhe agreeing to 


it, he, before the marriage, agreed with her, by 


deed in writing, that it ſhould be lawful for her, 
or ſuch perſon as ſhe ſhould appoint, during 


the coverture, to receive and diſpoſe of the 
Quere, If here 


rents of her jointure as ſhe pleaſed ; the deed 
was put into the hands of a perſon who had 
formerly been A.'s agent, and after the marriage, 


Dame Darcy u. 


Chute, et al, 
1 Ch. Ca. 21. 
S. C. 3 Chan. 


Rep. 4. Et vide 


8. L. Pridgeon 
v. Pridgeon, 
ibid. 117. | 
Heeding v. Da- 
vis, Skinner 
409. 


was not an a- 


bandonment by 


* AE 


Abs agent uniformly received the rents of the 
jointured lands, and conſtantly, with the ap= _ 


probation of A. accounted for, and paid the 


fame to B. but after B.'s death, A. exhibited 
a bill againſt her huſband's executor and the 


agent, charging 10001. to have been received 


in B.'s life-time, and to be reſting in the 
agent's hands unaccoynted for, to which ſhe | 


made title under the agreement made be- 


tween her huſband and herſelf before mar- : 
| Tiage: Upon the hearing the court declared, 
that this agreement made before marriage 


with A. herſelf, was immediately by the mar- 
riage 
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riage extinguiſhed, 408 refuſed relief dere 


upon. 


But a Giſtin tion was made, at law, behnban 


_ a promiſe which was not to be executed until 


after the coverture determined, and a promiſe = 
to be executed during the coverture: The 


former having been held not to be extin- 


; guiſhed by the DRE as the latter was 


Smith, et uxor, 


V. Stafford, BS 


Hob. 216 
© againſt Stafford; wherein the former declared 
that, upon ſpeech of marriage had between 
| Ame and the defendant's teſtator, he promiſed 


clearly held to be. 


FEE 
tated in the caſe of Smith and Anne, his wife, 


if ſhe would marry him, and he died be- 


ſore her, he would leave her worth an 


hundred pounds; and that ſhe did marry 


him, and that he died and left her not worth 
an hundred pounds. And, upon non- aſſump- 
ſit and verdict for the plaintiff, it was moved 
in. arreſt of judgment, that the promiſe was 


reeleaſed, in law, by the marriage: Againſt 
this it was objected, that the action could not 


_ riſe during the coverture; for it was not to 


ve performed until after the death of him 


who made the promiſe, And, on this ground, F 


:: 


[ 443 1 


it was held by three judges, 5 920 the opinion 


of SRO, that the action well lay. 


A ſimilar judgment. was affirmed i in a writ 
of error in the Exchequer Chamber, in the caſe 


Clarke v. | 
Thompſon, 
Cro. Ja, 571. 


of Clarke and T; bompſon, che above caſe being 


there cited as in int. 


0 Anda the caſe of Gage and Acton, it was 


held by Gould and Turton, Juſtices, againſt 
the opinion of Holt, C. Juſtice, that a bond 
conditioned to be void, “ in caſe the obligor 


Gage v. Afton, | 
Salk. 325. 


and obligee intermarried, and the obligee ſur- 
vived, and the obligor left her 10001.“ was 
not extinguiſhed by the marriage; becauſe to 
avoid it would ſubvert the marriage agreement. 
And they held, that the debt was only ſuſpend- 
5 ed, and the rather, becauſe it was not payable 


during the coverture, but was a debt on con- 


tingency ; ſo that if the feme dum ſola had re- 


| leaſed all demands, the debt had not been 


W 


Ad, in the 10 of Pridgen and vids, 
2 like diſtinction was taken in equity, between 


an agreement betwixt baron and feme made 


before marriage; that the wife might, by will, 
diſpoſe of part of her eſtate, or for a thing. 
5 which 


Pridgeon v. 
Pridgeon, 
1 Ch. Ca. 117. 
Et vide Smith 
V. Stafford, 
Hob. 216. 


Et Cro. Ja 571. 


2 Mod. N 
173. | 
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Which was e to the marriage, and an 
agreement which was to be carried into exe- 


cution during the coverture: Inaſmuch as, 


in the former caſe, the agreement was held 
not to be diſſolved thereby, upon the ground 5 
that it was no duty during the coverture; 


whereas, in the latter caſe, the agreement 


was $ CAOMEOIEd by oy marriage. 


110 Gnce agreements, er e eſtates to 


the ſeparate uſe of the wife on marriage, have 


| Vide aue. 191. 


become very frequent, courts of equity, and 
alſo courts of law, have viewed the ſtipulation 
entered into by the parties on the occaſion of 


marriage in the moſt liberal way; and it is now ; 
undoubtedly ſettled that, where there isan agree- 


ment between huſband and wife only, before 
marriage, that the wife ſhall have to her ſepa- 
rate uſe either the whole or particular parts of 


her perſonal eſtate, ſhe may diſpoſe of it by 
act in her life, or by will, and that by either 
of theſe modes, though nothing be faid of the A 


| manner 7 of diipoling of it, 


Cole Kt at agreements may alſo be an- 
| nulled or altered by act of the legiſlature ; ; for, 


in all caſes of contracts and agreements, the 
parties muſt be ſuppoſed not to have conſented, | 


but 


[ 445 1 


but under a tacit condition that they mall = 
. * * flats throw any obſtacle _—_ 5 | 
their * 4 RT „ 1 | 


pp Thus where A. bought 10001, South-ſca ge -» i 1 ; 
3 KP de, I 
ſock of B. on the 1oth of Auguſt 1720, for 3 Mod. sr. | 

| . 1 0 = 

which he agreed to pay 11, 250 l. and had paid v. Lord der. | 

| x | : | bury, 5 Brown j 

3000 J. part of the Money, and B. promiſed tO Par. Ca. 269. ö 
3 TS. 4 | Et S. C. ſupra. ij 
give him receipts for the 10001. ſtock as ſoon Et Stent v. | 
| 


Ws: 75 | | Bailes, 2 P. 
as the books of the company were open; but, Will. 213. 


before they were opened, an act of parliament 


was made, prohibiting any more receipts to be — 0 
given out, Sc. Whereupon A. brought his 9 
action againſt B. for the 3000 J. he had paid —— 
A. as ſo much money received to his uſe; the OO 1 
queſtion was, whether the failure to deliver - = ] 
the receipts ſhould ſubject B. to this action; e ! 
Or whether B. might not have an action Ou 4% 
againſt A. for the remaining 8250/? Added | 
_the court was of opinion, that the agreement, 5 8 
having become impoſſible to be performed by 9 g 
reaſon of the act of parliament intens, ä 
ſhould prejudice neither party. „„ . 1 
"ow: if ha: 1 interfere, ſo as to Ow 
Food a performance as to part only of the | 
thing contracted for. illegal; the agreement „ 
will, nevertheleſs, be binding as to the reſidue, i 
20 | 


Vide Dr, Bet- . 
teſ | 
and Chap- 


ker of St. Paul's, 


2 Eq. Ca. Abr. 
26. Ca. in Ch. 


66. 3 Bro. Par. On 
rene, at the expiration of that term, for ninety-. 


rig 


_ L 446 ] 
and a court of equity will enforce the execu- 


tion of it; for, in ſuch caſe a man is bound in 
conſcience to do all that is in his-power, the 
interpoſition of the legiſlature not diſcharging 
the parties from the performance of ſo much 


of the contract as remains lawful: Therefore 


where a dean and chapter, before the difabling 


act made a leaſe of lands in London to build 
for ninety- nine years, and covenanted to 


nine years more; they were decreed, although 


the covenant was entire, to make ſuch a leaſe = 


as was in their power; namely, a leaſe for forty 
years, which was allowed * the e of che 5 
7 14 Eliz. c. 11. 50 


5 5 Mod. 268. - 
„ pony or r agreement y the at of God; — 
when a thing is preſcribed to be done or 
ormitted, if, by the act of God, the thing ſti- 
pulated become phyſically impoſſible, the per- 
ſon obliged ſhall not receive any prejudice 
for not executing what is ſtipulated, if every 
thing be performed without laches, that the 
parties might perform: Becauſe ĩt would be un- 
teaſonable, that thoſe things which are in- 
 evirable, which no induſtry can avoid, nor 
policy prevent, ſhould be r 


* 


1 1 
Z e ol any perſon in whom there was 
no laches: As if a lefſee covenant to leave a Eb. 
wood in as good plight as it was in at the time « 1 * gs. — 
= the leaſe, and, afterwards, the trees are 
| blown down by tempeſt, the covenant is diſs 


ch Oy 9 oi ON gee _ 


And tare 1 is no Ache in this hed BE. 8 7 
e a covenant and an aſſumpſit; for an 2. 
aſſumpſit is a covenant by parol, and a cove- „ 
nant | is an alfupli by deed. | 

48 the law is the ſame, where a thing : | 


which is due in ſpecie, ſo that it cannot be 6D 
diſcharged by an equivalent, is deſtroyed 15 
out any en in the debtor, or any delay i in 
- a, it. 


1 | Therefore, es] in Ks; the — e ee 5 
declared that, in conſideration that he had lent Palmer 54% 


a grey gelding to C. to his uſe to ride, GH. Mn 
C. chen and there promiſed to re-deliver ir | 
| when required, but that he had not done ſ | 
although ſhe had been required; and C. re- 3 


plied that the horſe, in conſequence of divers 

| diſeaſes, died, whereby it could not be re- de- 
 livered: This, an demurrer, was held a ggod 

ork for, „ become impoſe = | 

| ible 


5 Chapmn nan v. 
Dalton, Plowd. 
24. 


: Free. Den: 143. 


1 448 1 
| fible by the death on the horſe, the on 


was ee 


So, if A. contract whh B. to rwe B. ſor 


a year for 20s. to be paid at two ſeveral 
times, and B. die after the firſt time paſſed, 
and before the laſt time of payment; A. ſhall © 
be barred of the reſt of the ſalary ; For, by the 
death of B. he cannot ſerve him, and, there- 
fore, the contract is determined; 


But, although an agreement cannot, by | 


| reaſon of the act of God, be- performed ac- 
cording to the words, the party ſhall, never- 
_ theleſs, perform it as near the intent of : 
5 reren as he can. | 


Mis e denied ES: of 
Chapman and Dalton, 5. in Plow den. There; 5 


covenant was made in a leaſe for twenty-one 
years, that the leſſor, after the expiration of 
the ſaid term, ſhould make, or cauſe to be 
made to the leſſee and his aſſigns, a further 
demiſe of the lands ſo letten for a term of 
twenty- one years, next and immediately fol- 
lowing the aforeſaid term of twenty-one years 
before named, in the ſaid indenture aforeſaid. 


TO" and contained, Oc. The leſſee died 


within 5 


70 "© 449 1 = 
within the fiſt terra 3 Aud the * was, 
whether the executor of the executrix of the 


leſſee, had a right to call for the new leaſe. And 


tit was contended that, by the death of the leſſee, 


the covenant became impoſſible to be performed 
by the act of God; for, that the new leaſe ought 


to be made unto the lefſee and his aſſigns, 


aud he is dead before the time limited for the 
making it, and therefore the leaſe cannot be 


made according to the limitation; for it ought 


firſt to veſt in the leſſee, and the party ought 
not to perform it in other manner than the 
agreement was made. But it was contended 
on the other ſide and determined, that, ad- 
mitting the meaning of aſſigns here to be, 
| that it ſhould be only to him and to his aſ- 
_- ſigns, as habendum to him and to his aſſigns, 
ſo that aſſigns were words of limitation; yet 
the leſſor ought to make the leaſe to the exe- 
cutor of the executrix of the firſt leſſee, and 
that he ſhould not be diſcharged of the cove- 
nant by the death of the firſt leſſee to whom 
it was made: Becauſe the ſubſtance of the 
agreement was that the eſtate ſhould be made, 
aan that the intereſt ſhould be had, and the 
- perſon to whom it ſhould be made was not 
the principal point of the agreement. And e 


when the leaſe was limited to be made at 4 


Vor. I. | Dig muy day | 


We EACH: © Raft Las... 2 W * . 


— ere We ee. 
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— 


1 day to come, it was then known and "4M 


dered by each of the parties, that he to whom 
the leaſe was made was ſubject to death, and 


that it was probable he might die before the 


leaſe was made. And therefore it could not 


be preſumed that the party intended to have 


the agreement diſſolved by his death, or that 


the other intended by ſuch event to be diſ- 


charged from making the leaſe; but it ſhall 


| be. preſumed that it was the intent of both 
the parties that the leaſe ſhould be made, not- 


withſtanding the death of him that ſhould 


take it. And he has left others behind him 
able to take the leaſe, viz. his executors ; | 


and he who is to make it receives no more 
damage by making it to the executor, than 


by making it to the teſtator. Therefore, al- By 
though it is impoſſible for him to perform the 


* covenant according to the words, . he ſhall 


Holtham v. 

_ Rylang, 1 Eq. 

IN Ca. Abr. 18. 
Ca. 8 0 i, 


Tae och it according to che it intent. 


Ks: Upon the ine: reinciple; where: a condi- 


tion of a bond was to ſettle certain lands in ; 
| fuch a manor by ſuch a day, and the obligor 


2 55 died before the day, ſo that the bond was 


ſaved at law by the act of God; the lord 


chancellor notwithſtanding decreed the lands 1 
to be ſettled ; and ſo it has often been done. 


The 


t 45¹ 


i he parties to a ond or agreement, 5 Mod. 194- 
may diſcharge it by any collateral ſatisfaction | 
agreed upon. As if A. be bound to B. to 


pay him 1001. B. 3 take TE — 
* . 


But "as 40 of a third 4 ls will not vary Ibid, 
| «comet or agreement: As if A. bind him. 
ſelf in a bond, with a condition that a third 

perſon ſhall appear to an action upon eight 
days warning, and that if he be condemned, 
then A. will anſwer the condemnation. If 
the third perſon appear in an action without 
oy eight days notice, and is condemned, that 
ſhall not forfeit A.'s bond; for he being a 
1 third perſon, cannot do an action to alter the yo 
terms of A.'s agreement. So, if A. be 
bound to B. on condition to pay C. 1000“. 
there C. ſhall not receive any collateral ſatiſ- 
faction to ſave the bond; for he cannot alter 


the terms of an agreement made between 7 
95 ſtrangers. e 


So, if A. aſſume chat, if B. Who has taken Lexe'seaſe, w. 5 
"or adminiſtration to C. will, at the inſtance“ 
of D. relinquiſh the adminiſtration, and con- 
ſent that A. ſhall have it; that he will ſave 
D. harmleſs of a bond in which he is indebt- 
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edt to c. and B. relinquiſh FE adminiſtration, 
but not at the inſtance of D. this will not 


entice D. to recover en * „ 


” } 


BRITAN 


" END OF THE FIRST VOLUME. 


